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SecretaryMcDuffy thevs. of& others1Jami
& others2Executive Office of Education

case3).(and a companion

15,2, 1993. June 1993.Suffolk. February

Greaney.& JJLiacos. C.J..Present: Abrams. Nolan. O’Connor.

Law, Education, Common-General Court. General Court.Constitutional
wealth, Education, Financial matters.

2,II, 5,language of Part c. of theExamination of the and structure §
Constitution, Encouragement of Litera-Massachusetts entitled “The

ture.” [558-569]
as ithistory publicDiscussion of the of education in Massachusetts existed

adoption of the Commonwealth inat the time of the of the Constitution
1780. [569-577]

II, 5,adopted c.Examination of the views of those who framed and Part
2, Constitution, Encouragementof the Massachusetts entitled “The§

of Literature.” [577-585]
legislatorsDiscussion of the statements and actions of and executive offi-

(“magistrates”) adoptioncials on the of the Massachusetts Constitution
1780, II, 5, 2,understanding c.of with reference to their of Part §

Legislatures magistrates dutyimposingthereof as on and the to educate
populace.the [586-593]

early legislation putting prac-intoDiscussion of the of the Commonwealth
withtice the intent of the framers of the Massachusetts Constitution

respect publicto education. [593-599]

plaintiffs young people publicwho live and attend1The are sixteen
Brockton, Carver, Hanson,Belchertown, Berkley, Holyoke,school in

Lawrence, Leicester, Lowell, Rockland, Salisbury, Spring­Lynn, Rowley,
field, Whitman, and Winchendon.

Education, Education,2The Board of the Commissioner of and the
Treasurer and Receiver General.

addition, plaintiffsIn the sued the Governor. The Governor moved to
against jurisdiction againstdismiss the case him him underfor lack of

(1990 ed.), grantedsingle justiceG. L. the Seec. 231A and a motion.
Governor, 577, (1911).Rice ofv. The 207 Mass. 580 Neither house the

Legislature any joined partynor member thereof has been as a defendant.
Levy3Jordan & others & others.vs. The Governor
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Discussion Reportof the 1919 Special Education,of the Commission on
regardwith to the supportCommonwealth’s financial publicof schools.

[600-601]
II, 5,The second Constitution,section of Part c. of the Massachusetts enti-

Encouragement Literature,”tled “The of provideswhich that “it shall
duty legislaturesbe the of magistrates,and in all periodsfuture of this

Commonwealth, to cherish public grammarthe . . . schools and schools
”,in the towns ... merely hortatoryis not aspirational,or imposesbut

dutyinstead an enforceable on the Commonwealth to ensure the educa-
tion of publicits children in the schools. [602-606]

Analysis statutoryof the structure assignmentconcerned with the of vari-
responsibilities education,ous publicrelated to including publicthe

fundingschool scheme. [607-614]
In declaratoryactions for relief bycommenced in publicstudents the

towns, court,schools of various cities and althoughthis determiningnot
equal expenditurethat per pupil required,is mandated or concluded

stipulatedthat the record established that the Commonwealth was not
providing to children in less affluent communities the education to

II, 5, 2,which Part c. of the Massachusetts Constitution entitled§
J.,them. concurring part dissentinginO’Connor, and in[614-617]

part, was of the view that the record did not establish that the Com-
monwealth had provide publicfailed to education in compliance with
the constitutional mandate.

guidelinesStatement of broad determiningfor whether the Commonwealth
II, 5, 2,has remedied dutyviolations of its imposed by Part c. of the§

Massachusetts Constitution to assure the education of its children in
publicthe schools. [618-621]

Civil action commenced in the JudicialSupreme Court
for 9,the county of Suffolk on 1978.May

Civil action commenced in the CourtSuperior Depart-
15,ment on March 1989.

Proceedings under the first seven counts of the complaint
in the second case were ordered transferred to the Supreme
Judicial Abrams, J.,Court for the of Suffolkcounty by and
the two cases were her onreported a ofby stipulation agreed
facts.

Bloom,Michael D. (SaraWeisman Miron Mark A.
Rom,Simonoff, Alan J. Richard W. &Murphy Michelle A.

Allaire him)with for the plaintiffs.
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Wilkins, (MaryAssistant General C.AttorneyH.Douglas
General, H. Blu-Assistant & RobertAttorneyConnaughton,

menthal, General, him) forAssistant withAttorneySpecial
the defendants.

briefs for amici curiae:followingThe submitted
Routh,Paul A. Minorini & Steven J. of the District of

Columbia, York,New & ReinsteinHershkojf,Helen of John
for Civil Liberties Union of Massachusetts & others.

& for Massachu-Henry Dinger HealyC. Barbara Smith
setts Business Alliance for Education & others.

Scott Lewis & forWendyP. J. Bookstein Jonathan Kozol.
J. & Michael J. for Massachu-Stephen Finnegan Long

Committees, Inc.,setts Association of School & another.
Turner, Counsel,David Lee Town for town of Brookline.

Robert forPressman Center for Law & Education &
another.

R. &Naomi Linda Thomas Lowe for SchoolStonberg
Committee of Gloucester & another.

W. Jacobsen forJeffrey Massachusetts Federation of
Teachers, AFT, AFL-CIO.

Michael B. Rosen for Trustees of Boston University.
L. Rice forRoger Padres Unidos en Educación el Desar-y

rollo de Otros & others.
Charlotte se.Ryan, pro
Dr. Peter L. for Citizens forFrangipane Lynn Coalition

Public Education.
Liacos, Commonwealth,C.J. The Constitution of this

theadopted by people, provides:

virtue,“Wisdom and knowledge, as well as diffused
the of thegenerally among beingbody people, necessary

liberties;for the of their and and aspreservation rights
these on the and advan-depend spreading opportunities

oftages education in the various of theparts country,
and theamong different orders of the it shall bepeople,
the ofduty legislatures magistrates,and in all future

Commonwealth,of this to cherish the interestsperiods
sciences,of andliterature the and all seminaries of



415 Mass. 545548
v. of the Executive Office of Education.SecretaryMcDufFy

them; the atespecially university Cambridge, public
towns;schools and schools in thegrammar encourageto

institutions,societies and rewards im-private public and
munities, arts,for the of agriculture, sci-promotion
ences, commerce, trades, manufactures, and a natural

of thishistory to countenance and inculcate thecountry;
benevolence,of andprinciples humanity general public

and and andprivate charity, industry frugality, honesty
humour,in theirpunctuality dealings; goodsincerity,

affections,and all social and generous sentiments
theamong people.”

II, 5, 2,Part c. of the Massachusetts Constitution.§
case,In this sixteen students of the Commonwealth’s pub-

lic schools in sixteen different towns and cities of the Com-
Education,monwealth sued the Board of the Commissioner

Education,of the of the of Educa-Secretary Executive Office
tion, General,and the Treasurer and seekingReceiver a dec-
laration of under L.rights (1990 ed.)G. c. 231A that the
Commonwealth has failed to fulfil its to themduty provide
an education as mandated the Constitution. Theby plaintiffs
claim that the State’s school-financing de-system effectively
nies them the to receive an educationopportunity adequate
in the schools in their communities. This denial of thepublic

education, claim,for an theopportunity adequate plaintiffs
II, 5, 2,violates both Part c. and arts. 1 and 10 of the§

Declaration of Rights of the Massachusetts Constitution.

I
1978,suit was inInitially, commenced under theMay,

Dukakis,vs. of a andcaption Webby filingtheby complaint
a motion for class certification in the Judicial CourtSupreme

thereafter,for the Legislatureof Suffolk. thecounty Shortly
Schools,”enacted “School Funds and State Aid for Public

1978, (codified 70).St. c. 367 70C at G. L. c. Following§
enactment,that thelegislative case was inactive for five

1983,years, until when the initiated Inparties discovery.
1985, a this court referred the case to aJuly, single justice of



545 549415 Mass.
v. of the Executive Office of Education.McDuffy Secretary

with to hear the evidence and to make findingsmaster orders
However,of fact and conclusions of law. that same month

the enacted “An Act theLegislature improving public
Commonwealth,” 1985, 188,schools of the see St. c. 12§

c. and in the were(codified 70A),at G. L. caseproceedings
1990,later,Five in the filedagain suspended. years plaintiffs

a “restated us)before and a renewedcomplaint” (presently
October, 1991,motion for class certification. In the parties

facts, and, November, 1992,filed a of instipulation agreed
filed athey agreedof factssupplemental stipulation along

with a joint to the of sixappendix stipulations consisting
volumes of documents.

1989, suit, Dukakis,In a separate vs. wascaptioned Levy
filed in the Court inSuperior Department Worcester County.
The first seven counts of the in the case con-complaint Levy
sist of claims nineby young who live in andpeople attend

Worcester, Carver, Revere, Rockland,schools inpublic and
against various State education officials and institutions chal-
lenging the of the State’sconstitutionality school-financing

1990,Insystem.4 case,the inMay, single justice the present
Robertson,vs.McDuffy issued an order thetransferring first

seven counts of the from theLevy complaint Worcester Su-
Court to theperior JudicialSupreme Court for Suffolk

211,“forCounty G. L. c. 4Adisposition.” (1990 ed.).§
December, 1992,In a single justice reserved and reported

both the McDuffy case and the case without decisionLevy to
the full court on the record.stipulated The filed briefsparties
in this court and the court heard oral argument.5-6

sued,plaintiffs through others,4The amongtheir next friends the Gover­
nor, Education,Department Education,the of the Commissioner of the’

General,Treasurer and Receiver They soughtand the Board of Education.
declaratory judgmenta present systemthat the financing publicof educa­

providetion fails to equaleach student with opportunity,an educational
and systemthat the therefore violates both the Massachusetts and the

againstFederal Constitutions. We dismiss the claim the Governor. G. L.
A, 2,c. 231 supra.2. See note§

Levy plaintiffs5The adoptedhave the McDuffybrief and record of the
plaintiffs agreeand that the certainly”court’s decision “will almost be dis-­
positive of their claims.

gratefully acknowledge6We the briefs of the amici curiae: Gloucester
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n
The the of the entireplaintiffs challenge constitutionality

inschool-financing scheme the Commonwealth.7 The plain-
fail, however, either in their or theirtiffs to specify complaint

whichfinancingbrief statute seek to haveany particular they
us declare unconstitutional. As will be shown in thisbriefly

the scheme a andschool-financingopinion, provides complex,
ofchanging, funding,mixture State and local to-frequently

with a minor amount of Federal aid. Itgether appears-the
seek to have us declare the entire schemeplaintiffs financing

inunconstitutional. We shall decline the invitation to engage
Instead,such a blunderbuss we shall restrict our-approach.

selves to a determination whether the constitutional language
II, 5, 2, orof Part c. is ormerely hortatory aspirational,§

Schools; Kozol;WellesleyPublic Schools and Public Jonathan Center for
Center;AdvocacyLaw and Education and Massachusetts Padres Unidos

(Parentsyen el in Education andEducación Desarrollo de Otros United
Association,Others), BilingualDevelopmentthe of Boston Latino Parents

Schools,Advisory of PublicMaster Parents Council the Boston Chelsea
Affairs,Hispanic Lynn Hispanic AdvisoryCommission on Parents Coun-

cil, Education,Bilingual Progres-Massachusetts Association for Chinese
Association, Council;Advisory Trust-Hispanicsive and Lawrence Parents

Schools;University,ees of Boston on behalf of the Chelsea Public
AFL-CIO;Teachers, AFT,Massachusetts of town of Brook-Federation

line; Massachusetts,Civil Liberties of American Civil LibertiesUnion
Union, Association;and Massachusetts Teachers Massachusetts Business

Education, AFL-CIO, LeagueAlliance for Massachusetts of Women Vot-
Finance,Massachusetts,ers of Council for Fair School American Associa-

Massachusetts,Universityoftion Women of Massachusetts Federation of
Women, Inc., CongressBusiness and Professional American Jewish

— Coalition,England Region, Citywide CitywideNew Par-Educational
Council, Coalition,Rights Arlingtonents Greater Boston Civil Street

Force, Schools, HispanicChurch for Public Of-Education Task Citizens
Education, Association,Planning Par-fice of and Latino Parents Chelsea

Inc.,Students, Education,ThroughSpecial Choiceents Council for Needs
House; Education;Lynnand Freedom Citizens Coalition for Public Char-

Committees, Inc.,Ryan; Schoollotte and Massachusetts Association of
Superintendents,and Massachusetts Association of School Inc.

twenty-eight7They join groups plaintiffs in at least States thatsimilar of
financingchallenged on State and Federal constitu­have school schemes

Strickland,grounds. generallySee The School Finance Reformtional
Movement, Prognosis: ThirdHistoryA and Will Massachusetts Join the

Reform?, 1105, (1991).Wave of 32 B.C.L. Rev. 1109
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a constitutional on the Commonwealthimposes dutyinstead
ensure of its children in the schools.to the education public

Second,We that a we shall attemptconclude exists.duty
Third,of and lies.dutyto describe the nature that where it

we shall whether record such is showndutyconsider on this a
we areto be violated. We take this because confi-approach

govern-dent that the executive and branches oflegislative
ment will to meet their constitutionalrespond appropriately
responsibilities.8

The record contains 546 and sixstipulated stipulations
volumes of The claimdocumentary material. thatplaintiffs

assertions,this record their factual thatsupports and these
facts, taken are totogether, legalsufficient their claimprove

thethat inschool-financing scheme Massachusetts violates
II, 2,5,Part c. and arts. 1 10. Theand defendant educa-§

tion officials bothdispute contentions: that theThey deny
claims,stipulated record thesupports factual andplaintiffs’

that, did,even ifthey argue it these befacts would insuffi-
cient to prove the claims. Theplaintiffs’ legal defendants also

parties8We note engagethat both a clash ofin views that focuses on
education,whether language requiresthe constitutional an “adequate”

not,whether providesthe State an “adequate,”education which is and if
who is to blame. We decline aspectto enter into this of debate.the To us

“adequate”the words and “education” can be viewed as redundant as well
Filene, businessman,contradictory.as E.H. a noted has stated: “When a

finished, (Samuelman’s education is he is Markfinished.” Twain Clem­
ens) once schoolingstated: “I have my mynever let withinterfere educa­

Heritage (Electronic)tion.” The DictionaryAmerican defines “education”
obtained,”“the knowledgeas skills “adequate”or eitherand as “able to

satisfy requirement”a “barely satisfactory;or Synonymsmediocre.” for
adequate (Roget’s “sufficient,”Thesaurus)II Electronic are: “satisfac­
tory,” “competent,” “enough.”or Synonyms rangefor from“education”

“knowledge”“science” to to “erudition.”
The “adequate”word does appear languagenot in the constitutional and

struggle reveals, sides,goodthe parties necessaryof the faithwith on all
Thus, ascertain, should,meaning.biases as to we strive to as we the inten-

tion of the of languagedrafters the provideconstitutional and to a frame
implementationof reference for the that society.of intent in a modern

Last, governmentswho is to “blame” between local theor Common-
wealth appears to be totally questionsto us to the putirrelevant difficult
before us. onlyWe use the word “adequate” parties’to thestate
arguments.
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theclaims underlegalthe existence of the plaintiffs’dispute
We thebriefly plaintiffs’Constitution. outlineMassachusetts

claims.
factualkeyclaims. The plaintiffs’1. The plaintiffs’ factual

of-of the education(1)concern: the inadequacyassertions
attend; (2) the insufficiencythe schools theyfered at public

schools; school-fundingthe State’s(3)for their andof funds
system.

the educational op-The assert thata. Adequacy. plaintiffs
in whichin the towns and citiesoffered to themportunities

“inadequate.” Theyand attend school arepubliclivethey
the Plaintiffs is“the education toprovidedassert further that

Toof adequacy.”reasonable standardby anyinadequate
claim, cite andthis the plaintiffs reportssupport inadequacy

of ade-on the questionaffidavits of education professionals
record, de-and, addition, ofusing theyin stipulationsquacy,

schools, then comparein the andscribe conditions plaintiffs’
communitiesin three “comparison”them with conditions

Concord, theAmongWellesley). reportsand(Brookline,
of inadequacycite to their claimwhich the plaintiffs support

de-(oneEducation of theof the Board ofis a 1991 report
in the Common-states that “schoolsfendants). This report

due toemergencyin a state ofof Massachusetts arewealth
the educationand thatfinancialgrossly support,”inadequate

of thein cities and townsin the schools someoffered public
Theor“adequate” “acceptable.”9Commonwealth is not

of three education profession-also cite the affidavitsplaintiffs
Education;former Commissioner ofHarold Raynolds,als:

Finn, Massachusetts Associa-executive director of thePeter
Bacon,K. for-and Rosannetion of School Superintendents;

Teachers Association.10the Massachusettsmer ofpresident
the opinionexpressesEach of these education professionals

cities ofthe towns andoffered in poorerthat the education

Systems and School ReformPolicy Distressed School9See A Position on
Systems26, School(Nov. 1991); on DistressedReport of the Committee

26, 1991).(Nov.and School Reform
professorSperber,I.the affidavit of Robertplaintiffs also refer to10The

University.of education at Boston
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the the citeCommonwealth is inadequate.11 Lastly, plaintiffs
a 1991 of the Massachusetts Alliance Ed-Business forreport
ucation, a of business concerned with educa-group persons

Commonwealth,tion inreform the which concludes that the
“public failingeducation is to its studentssystem provide
with the andknowledge necessaryskills for them to be pro-
ductive, informed citizens in coming decades.”12

schools,describingIn the conditions the thein plaintiffs’
focus on four theplaintiffs of sixteen towns and citiesmainly

Brockton, Winchendon,in which live attendthey and school:
Leicester, and TheLowell. have theparties stipulated that

in theconditions schools in these “suffi-communities are
ciently of those in the schools in thetypical” other twelve
communities, and findingsthat whatever the court formakes
these four cities or towns alsoshould to the otherapply
twelve. The also have ofparties that “evidence thestipulated
conditions in the school districts in which plaintiffsthe attend
school is sufficient to establish the under theconditions which
plaintiffs attend school.” In describing the conditions in the

communities,schools of these four the cite exten-plaintiffs
record,sive in thestipulations including describ-stipulations

ing the of the ofopinions superintendents those four school
systems on the of theadequacy education offered in their
schools.13 The also citeplaintiffs concerning:stipulations

Raynolds11Mr. purpose publicstates: “The of provideeducation is to
every single opportunity learning.child with manyan for success in ofIn

Massachusetts,the communities in particularly less affluent communities
school,such as the ones in the plaintiffswhich attend Massachusetts is

— —failing failing goal.”and more than ever before to achieve this Mr.
Finn many poorstates that “the education now in theoffered of communi­
ties, including school,the plaintiffscommunities in the attendwhich is in­
adequate.” Similarly, myBacon opinion,Ms. states: “In it is clearalso
that manythe education now offered in of poorthe communities is
inadequate.”

12Every Proposal LegislativeChild A Winner!: A for a Action Plan for
Systemic of Primary SecondaryReform Massachusetts’ Public and Educa­

System, 1991).tion (July,Massachusetts Business Alliance for Education
parties example,13The stipulated, superintendenthave for that the of

publicthe opinionBrockton schools is of the that a“as result of the finan­
cial constraints under which the operating,Brockton Public Schools are
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classes; staff;reductions in ofinadequate teachingcrowded
science,basic stud-subjects including reading, writing, social
areas;ies, mathematics, li-and othercomputers, neglected

braries; to and teach-highthe attract retaininability quality
ers; oftraining;the lack of teacher the lack curriculum

of thefunding;the lack administra-predictabledevelopment;
reductions; inadequate guidance counseling.tive and

provide programs, servicesthe Public Schools are unable to theBrockton
students”;necessary its thatpersonneland that to meet the needs ofare

adequately teaching“due fiscal Brockton is not its studentsto constraints
read”; “shortcomings history inprogramsto in the and social studiesthat

severely system’s capac-publicthe . . . undercut theBrockton schools have
ity society theythe in which live andto educate its students to understand

enlightenedhelp participants processto in the democraticstudents become
they . educa-preparationas and that such . ..thebecome adults” “[a]bsent

public inadequate”;is that theprovidedtion in the Brockton schools and
“inadequate to needs of the 155 chil-systemschool has services” meet the

State, assystemdren are in care or who are wards of thein the who foster
system.forty-threewell of the homeless children in the schoolas those

stipulated superintendentthe of the LeicesterpartiesThe have also that
constraintspublic opinionis of that “as a result of the fiscalschools the

system theoperates,which the Leicester schooland uncertainties under
toprovide adequatepublic system does not an educationLeicester school

students”; third, fourth, gradesand inits that sizes in the fifthclass
andlarge provide“too to the amount of individual attentionLeicester are

students”;elementary guidance in thebyneeded that servicesinstruction
inadequate seriously jeopardize future of“are and theschools [Leicester’s]

students”; management “inadequate”;aresupportthat administrative and
in and thatof Leicester schools are a terrible conditionand that “most the

extremely building.”high isthe school an unsafe
superintendent ofopinion of theSimilarly, parties stipulatedthe to the

large forin are “toopublicthe that class sizes LowellLowell schools
students”; “low levelelementary level that thebe withteachers to effective

inadequate meet theguidance publicLowell schools is toof offered in the
needs ofaverage let the extremesystem,needs an suburban aloneof even

largeLowell, unusually population andsystem with its diversea such as
percentage of at-risk students.”

ofsuperintendent the WinchendonLastly, parties stipulated that thethe
up with“tends to endpublic opinionis of that Winchendonschools the

teachers”; enough offer-that are notinexperienced poor quality “thereand
students”; poor, theare alsoings “the science facilitiesfor advanced that

antiquated” and thatthe school labsare and middletextbooks outdated
to-forprovide adequate science educationis to an“Winchendon unable

day’s itsworld to students.”



415 Mass. 545 555
v. theof Executive Office of Education.McDuffy Secretary

The record also contains extensive stipulations concerning
the conditions in the inschools threepublic “comparison”

Brookline, Concord,school districts: Wellesley.and The par-
ties have that the instipulated school thesepublic systems
three communities are of a significant number of the“typical
cities and towns in which the is in theper pupil expenditure

25% of thetop TheyCommonwealth.” have thatstipulated
the inschools these communitiespublic “comparison” offer
“significantly greater educational than theopportunities pub-
lic schools in the communities in which the plaintiffs attend
school,” and thethat latter offer fewer educa-“significantly
tional andopportunities lower than”qualityeducational the

Further,inschools the comparison districts. havethey stipu-
lated that the “amount of financial resources” available to
the comparison significantcommunities “is a contributing
factor that affects the of the education thatquality these

students,communities ableare to to their as com-provide
topared the plaintiffs’ communities.”14

introduction,With this the plaintiffs againproceed, relying
on tostipulations, describe features the inof school systems

districts,the comparison specifically: readingmulti-faceted
programs; resources;writingextensive andprograms thor-

instruction;ough computer active curriculum development
and review ensuring a and curricu-comprehensive up-to-date
lum; extensive teacher training and development; comprehen-

services;sive system-wide student a wide ofand variety
courses in andvisual performing arts.

b. levels. TheFunding claim that theplaintiffs financial
resources of the schools inpublic their towns and cities are

less than the ofsubstantially financial resources public
schools in other towns and cities of the TheyCommonwealth.
also claim that financial resources theof schools in their
communities are so low toas render their toschools unable

stipulation following proviso:14This contains “except partiesthe that the
agreedo not as to whether applicable Salisbury,this statement is to Rock-­

land, Rowley.”Worcester and



415 Mass. 545556
v. of the Executive Office of Education.SecretaryMcDuffy

thestudents “with to receive an ade-provide opportunity
education.”quate

c. The school The claim thatfinancing system. plaintiffs
— statutes,funding conglomerationthe school “a ofsystem

legislation,occasional local andemergency appropriations,
ad not codified statute” fails to thathoc ensurepractices by
the in towns and cities haveschools the sufficientplaintiffs’

financing “sys-funds to an education. Theprovide adequate
tem,” claim, for widethe is both theplaintiffs responsible

amongin the schools in different communi-disparity funding
Commonwealth, insufficiencyties the and for the of schoolof

in the towns and cities in which live and attendtheyfunds
school.

several,toAccording the there are interrelatedplaintiffs,
First, ex-with under thefunding system:the schoolproblems

the source of funds foristing public“system,” principal
tax,funds,local the realschools is localprimarily property

collected,assessed, used and cit-which is and Townslocally.
valuations, those in which theies with low real estate such as

school, theirlive and attend are limited inseverelyplaintiffs
Second, is no statuteto raise local funds. there Stateability

to anyor towns and cities contributeregulation requiring
amount, funds, or localanyof localparticular percentage

Third,in theirfunds to the of schools communities.support
ofvarious formsalthough the Commonwealth provides

c. 70aid” to towns and cities under G. L.annually“State
70A, raised the amountslocally,and to fundssupplement

in localare to for deficienciesgranted insufficient compensate
and,Fourth, inyearis everyState aid unpredictablefunds.

State after the schoolis the untilgranted bysome notyears,
Fifth, isaid for schools undifferenti-begun.has Stateyear

and thereState for other municipal purposes,ated from aid
aidcities use Stateactuallyis that towns andno requirement

other municipalto and not forfor schools schoolssupport
purposes.

fac-On basis of these2. thelegalThe claims.plaintiffs’
Commonwealth,assertions, claim that thetual the plaintiffs

deniedhasschool-financing system, effectivelyitsthrough
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thethe to receive an educa-plaintiffs opportunity adequate
tion. The Commonwealth’s tofailure them with anprovide

education, claim,adequate they violates the onduty imposed
II, 5, 2,Commonwealth Part c. ofbythe the Massachu-§

Constitution, alla,setts which inter that “it beprovides, shall
legislaturesthe of and allduty in futuremagistrates, periods

Commonwealth,of this to cherish ... the andschoolspublic
ingrammar schools the towns.” The alsoplaintiffs claim that

to themthe failure with anprovide education vio-adequate
lates the of 1equal protection guarantees arts. and 10.

The seek identicalplaintiffs relief under both of their con-
stitutional claims:15 a declaratory judgment that “the Com-

has obligationmonwealth an to provide each schoolpublic
education,”child with the toopportunity receive an adequate

and that “the Commonwealth has violated the Massachusetts
byConstitution to fulfillfailing obligationsits to the Plaintiff

addition,school children.” In in their (but not incomplaint
their thebriefs), ask the court toplaintiffs declare “that the
Massachusetts ofsystem financing andelementary secondary

educationpublic violates both the Education Clause and the
Equal Protection Clause of the Massachusetts Constitution”
and, following declaration,such to act“[ejnjoin any by any
of the defendants to continue to the un-implement current

noted,constitutional scheme of financing.” As we shall de-
cline to reach these two latter addWe also that inpoints.
light of the failure theof to briefplaintiffs whichadequately
financial schemes are involved in these these issuesprayers,

amended,are waived. A. (a)Mass. R. P. as(4),16 367
(1975).Mass. 921

We thatnote the seekplaintiffs judgmentdo not a that the
Commonwealth has an toobligation educationalequalize

cities,across allspending towns and or that the Common-
wealth an toobligationhas provide equal educational oppor-

Instead,tunities to all its students. aseekthey declaratory
judgment that these constitutional theprovisions require

II, 5, 2,15In the we equalview take of Part c. we notneed decide the§
protection issue.
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to in theState Commonwealthprovide every young person
with an education. The that Partargue“adequate” plaintiffs

5, 10,II, 2,c. and arts. 1 and each accessrequire “equal§
education,an not absoluteto adequate equality.”

5, 2,II,We turn now to an examination of Part c. of§
whether,tothe Massachusetts Constitution determine as the

claim, theimposeits on State an enforce-plaintiffs provisions
to to each in the Com-obligation provide young personable

for anmonwealth the education.opportunity

Ill

A.

is a of govern­“The Constitution of Massachusetts frame
for It its framerssovereign designedment a waspower. by

instrument,enduringasand the an soby peopleaccepted
free,in its that ageneral intelligentand termscomprehensive

undermightand moral of citizens themselves itsbody govern
social,changes in eco­throughbeneficent radicalprovisions

nomic and industrial conditions. It declares fundamentalonly
modegovernmentto the form of and the inasprinciples

Gen.,it v. 357Attorneywhich shall be exercised.” Cohen
Putnam,564, Tax(1970), quotingMass. 570-571 Comm’r v.

522, (1917).227 Mass. 523-524
the of constitutionaldetermining meaning provision,In a

and of the solanguage provision,we look to the structure
to a reasonable resultthat it is “construed so as accomplish

Secretaryto its Lincoln v.dominatingand achieve purpose.”
313,Commonwealth, See(1950).the 326 Mass. 317of

534, 541 (1988).v. 402 Mass.Bergstrom,Commonwealth
“writtenin the was tobearingWe do mind Constitutionso

wasto whom it submitted forbe understood the votersby
obvious tobe in the sense mostIt is to interpretedapproval.

be con-are to read andintelligence. Its phrasesthe common
ofusage theapprovedto the familiar andaccordingstrued

Commonwealth, 371Secretary theBuckley v.language.” of
195, Secretaryv. the(1976), YontquotingMass. 199 of

365,Commonwealth, The words of a(1931).275 Mass. 366
andbe their natural ob-given“are toconstitutional provision
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toaccordingvious sense common and as theapproved usage
Justices,time of its the 308 Mass.adoption.” Opinion of

601, (1941),611 General Outdoor Co. v.quoting Advertising
Works, 149, (1935).Pub. 289 Mass. 158Department of

Moreover, “isthe Constitution to be in theinterpreted
light of the conditions under which it itsand several parts

framed,were the ends which it was todesigned accomplish,
confer,the benefits which it was to and evilstheexpected

Gen.,which it was tohoped Cohen v.remedy.” Attorney
571, Putnam,supra at Tax v.quoting Comm’r at 523-supra

524. “isThe Constitution to be construed in the of thelight
framed,circumstances under which it leadingwas the causes

remedied,to its the to andadoption, imperfections hoped be
the designedends to be General Ad-accomplished.” Outdoor

Works,Co. v.vertising Pub. at 158.Department supraof
the Constitution “isLastly, generala statement of princi-

andples not a Itspecification of details. ... is to be inter-
preted as the Constitution of a State and as anot statute or
an ordinary legislation.of Its mustpiece words be agiven

toconstruction into effectadapted carry its purpose.” Cohen
Gen.,v. 564,Attorney 357 Mass. 571 (1970), Taxquoting

Putnam, 522,Comm’r v. 227 Mass. 523-524 (1917).

B.

5,II, 2,Part c. of the Massachusetts Constitution was§
adopted partas of the ofConstitution the inCommonwealth
1780. We the torepeat part relevant this case.

“Wisdom virtue,and as wellknowledge, as diffused
generally the theamong necessaryofbody people, being

liberties;the preservation rightstheir and and asfor of
these depend on the opportunities and advan-spreading

intages education the various of theparts country,of
amongand the different oforders the it shall bepeople,
dutythe in alllegislatures magistrates,and futureof

Commonwealth,of thisperiods to cherish the interests
sciences,literature and the and ofall seminariesof

them; the atespecially university Cambridge, public
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schools . . .” (em-schools and in the townsgrammar
supplied).phasis

“the legislaturesthat of andargue dutyThe plaintiffs
Commonwealth,of toin all future thismagistrates, periods

grammar. . . schools and schools in thepubliccherish
toincludes the to an educationduty provide adequatetowns”

State, and is en-dutythe of the that this “anyoung people
the Commonwealth. The defendantobligation”forceable of

the of theeducation officials that entire sec-argue language
and a “noble of the es-hightion is “aspirational” expression

education,”the held but that it notteem in which framers is
“mandatory.”

thewith and structure ofbegin language provision.We the
obvious of the terms of theWe seek the “natural and sense”

usagecommon and at theto“according approvedprovision
in 1780.adoption” Opiniontime of [the Constitution’s] of

Justices, 601, 611 General(1941),308 Mass. quotingthe
II, 5, 2,Co., at c.158. PartsupraOutdoor Advertising §

declarations, statements,or and thenwith two pro-opens
the . . .to establish ... to cherish“duty publicceeds the

First, and asknowledge,it thatschools.” declares “[w]isdom
virtue, ofthe thegenerally among body peo-well as diffused

ofpreservation people’s]are for the“necessaryple” [the
Second, the diffusion ofit states thatand liberties.”rights

of thewisdom, virtueknowledge, among body peopleand the
and ofadvantageson thespreading opportunities“depend [s]

the and theamongin the of country,education various parts
two declara-of theseFollowingdifferent orders the people.”

tions, legis-“it be the ofdutythe section that shallprovides
of this Com-in all futuremagistrates, periodslatures and

monwealth, and theto the interests of literaturecherish
them; . . .sciences, of especially publicand all seminaries

in the towns.”grammarand schoolsschools
II, 5, 2,c.of Partbeginningat theThe two statements §

is established:dutyon which thepremisesthestate plainly
diffu-theFirst, requiresand libertiesrightsthe ofprotection

thewisdom, throughout people.and virtueknowledge,ofsion
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Second, diffusingthe means of these andqualities attributes
toamong the is the and advan-people opportunitiesspread

oftages education the Inthroughout Commonwealth. the
statement of these two for which the ispremises estab-duty

it islished revealed that: The is established thatduty so the
and liberties the berights of will The im-people preserved.

mediate of the of the dutyestablishment is thepurpose
of thespreading advantagesand ofopportunities education

throughout the the ultimate end is thepeople; preservation of
otherwise,andrights liberties. Put an educated ispeople

asviewed essential to the ofpreservation the entire constitu-
free;tional plan: a constitutionalsovereign, democratic State.

The of thelanguage section makes clear the connection be-
tween the declarations and theopening duty which follows:

virtue,these [wisdom, knowledge, and amongdiffused“[A]s
the ondepend the andpeople] spreading opportunities ad-
vantages of ...education it shall be the ofduty legislatures

magistratesand to .... cherish . . schools”public (emphasis
added). context,theFrom it is clear that “as” usedis to

“because,”mean and that there is a clear causal chain con-
necting the two statements and the ofestablishment the

II, 5, 2,ofduty. languageThe Part c. thus leaves little§
doubt about the reasons for which the toduty cherish is
established.

is, alla,The duty established inter on theplaced “legisla-
magistrates,tures and in all future of this Common-periods

1780,wealth.”16 The common inmeaning of accord-“duty”

is “legislatures”16It clear that the term refers to the andSenate the
II, 1, 1,Representatives. (“TheHouse of departmentSee c. 1Part art.§

legislation branches,of byshall be formed two a Senate and House of
Representatives legislative stiled,body.... The .. . shall be THE GEN­

MASSACHUSETTS”).ERAL OFCOURT
“magistrates”It clearis also that the term refers to officials of the exec-

1,II, 2, 2,utive branch. See Part c. art. theof Massachusetts Constitu-§
(“There supreme Magistrate, styled,tion shall be a who beexecutive shall

THE GOVERNOR THEOF COMMONWEALTH OF MASSACHU-
SETTS”). “magistrates”The term is also used to refer to members of the

See, Madison,judicial e.g., (1 Cranch)Marburybranch. v. 5 U.S. 137
addition,(1803). broadlyIn the be referterm can used to to members of

government.theeach of three branches of See art. 5 of the Massachusetts
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of thatdictionary English languageto a theing published
was to which a man is natural oryear, by any legal“that

Sheridan, DictionaryT. A General of theobligation bound.”
Press, 1967).ed.(1780) (Scalar facsimileEnglish Language

to intelligence,”the sense most obvious the common“[I]n
199,Commonwealth,v. the atBuckley Secretary supraof

now, bound,a is that to which one is ordutyboth then and
“obligation.”an

Eighteenthwas used in the toCenturyThe term “cherish”
less,is no or which is muchmeaning longer,a whichimport

The to the word then wasvogue meaningin attachedtoday.
“to or “to nurture.” A host of diction-“to nourish”support,”

in era define the verb to “cherish” thisaries thatpublished
be in ofmeaningThat can also seen the use the termway.17

have been in circulationlikelyin common texts to“cherish”

Rights (“All residing originally people,the andpowerof inDeclaration
them, magistrates govern-ofbeing derived the several and officersfrom

executive,ment, judicial,authority, legislative, or arevested whetherwith
them”).agents, at times toand and are all accountabletheir substitutes

shelter,support,“To to to nurse17“To cherish” was defined as follows:
Sheridan, English Language (1780)Dictionary theup,” T. A General of

shelter,”Press, nurse,(Scalar 1967); Perry,support,ed. “to W.facsimile
1796);English Dictionary (4th support,“toAm. ed.RoyalThe Standard

Burn, EnglishPronouncing Dictionary the Lan­nurse J. A ofhelp, up,”to
nourish,nurse,Press, 1969);guage (1786) (Scalar ed. “to52 facsimile

Webster,comfort, Dictionary Eng­of thesupport,” CompendiousNoah A
1970);(Crown support, nurseLanguage (1806) facsimile “to toed.lish

Browne, up,”Dictionary (1806); support;“to to nurseThe Unionup,” T.
PronouncingKnight, ExplanatoryA and Diction­& GeneralG. Fulton G.

shelter,(1814); nurseLanguage support,“to to toary English 59of the
Walker, Dictionary ExpositorPronouncing of theA Critical andup,” J.

encourage­(1811); withEnglish Language support78 “To and forward
Johnson,shelter;ment, up,”to A Diction­help, protection; to nurse S.and

1810); of’ and “toEnglish Language (10th ed. “to make muchtheary of
for,” Buchanan, Linguae VeraBritannicaeor J.providemaintain

of,1969); to(1757) (Scalar “to make muchfacsimile ed.Pronunciat Press
(1708)maintain; nourish,” Anglo-BritannicumKersey,to J. Dictionarium

Press, 1969).(Scalar ed.facsimile
Roget’s Electronic The-of word is in IIview the foundA more modern

highest regard“to theusagea of as havewhich described “cherish”saurus
and “treasure.” The Ameri-gives synonyms “prize”verbsand as thefor”

meaningasHeritage Dictionary the verb “cherish”definesElectroniccan
dear.”“to hold
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at that Most importantly, meaningthat distinctivetime.18
be from ofcan seen works the framers themselves. John Ad-

ams, in the andDissertation on Canon Feudal Law (1765),
3 of (C.F.in Works John Adams 447 ed.reprinted Adams

1851), described an noble in be--“aspiring, foundedprinciple
nevolence, 448);and cherished at de-by knowledge” {id.
clared that “none of the means areof information more sa-
cred, or have been cherished morewith tenderness and care

America,the 457);settlers of than the at andby press” {id.
however,that withoutproclaimed spirit liberty],“[t]his [of

wouldknowledge, be little better than a rage.brutal Let us
cherish, therefore,tenderly and meanskindly the of knowl-

read, think,edge. Let us dare to speak, and write” at{id.
462) 1789, Hancock,In John then Gov-(emphasis supplied).

Commonwealth,ofernor the to the Massachusettsspoke
Legislature about “the commencement and ofoperation” the

government,new Federal that lawspronouncing early“[t]he
theof Union must cherish (emphasiscommerce”19 supplied).

Weeds,Shakespeare gentle18William wrote: “For what doth cherish but
2,King Sixth,ayre,” The Henry (1593).Third Part of the sc.act 6 The

children,”Bible thecontains verse: “As a nurse cherisheth her 1 Thes­
1769,(King James).salonians In2:7 William Robertson “Hewrote:

seeds, broughtfirst scattered the which Luther andcherished to[Erasmus]
Robertson,maturity.” (MontezumaW.2 Charles Fifththe 145 ed.

1904). meaning apparently Century:This intocontinued the Nineteenth In
1868, young princeEdward Freeman .wrote: “The . . was cherished dur­
ing following yeomanthe by ignorantwinter a of his rank.” 2 E.A. Free­
man, EnglandConquest (1868).Norman of 75

“Cherishment,” fact,in meant or Ox-“sustenance.”“[nourishment”
English (2dDictionary 1989) (statingford 89 ed. thisthat definition is
obsolete). meaning phrase, “they spoylednow This can be in theseen that

house,my Nashe,myand left no kind of for me &cherishment sonne.” T.
(1593). Similarly, “cherishing”Christs Teares Over 73Iervsalem meant

“Come, be,“nourishing,” phrase,in theas father-in-law of mine that is to
say you cherishing Fielding, Quixote England,cup?”what to a H. Don in

3, (1733).act sc. 5
8,Message Legislature (Jan.19Governor’s to the two ofbranches the

1789), (1789).in Resolves of the General 75Court Massachusetts states­
way fifty yearsmen continued to use the this adoptionterm after the of

See, Davis, 1834,21,e.g.,the Constitution. Address of Governor Jan. re­
569,printed (“It gloryin the1834 Resolves of General Court 574 is the of

labor,country, prominentour most of ofpolicy cherishingthe feature the
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Thus, in theusage Eighteenthto common lateaccording
orobligationwas an to supporta to cherishCentury, duty

Hence, the interests of liter-“dutynurture. the ... to cherish
sciences, them;of especiallyand and all seminariesature the

in towns” is angrammar. . . schools and schools thepublic
institu-or nurture these interests andobligation to support

. . .The of the of these termsmeaning (“dutytions. breadth
thiswith articulated ends for whichto thecherish”), together

established,to is thestrongly support plaintiffs’cherishduty
to cherish . . . the“duty publicthat the ...argument

an to thethe to educationduty provideschools” encompasses
II, 5, 2, statesof Part c.the Commonwealth.people §

— —to publicthe “cherish”duty supportthatplainly
theeducate ofschools out of the need to the peoplearises

Commonwealth; theit is reasonable therefore to understand
that thedutyto schools as a to ensure“cherish”duty public

their and educate theobject people.schools achievepublic
structure, as lan-as well constitutionalConstitutional

5,II, c.that Partargumenttheguage, plaintiffs’supports
2, toon and“legislatures magistrates” pro-aimposes duty§

See v. Secre-Buckleyvide for of thethe education populace.
195, PartCommonwealth, (1976).the 371 Mass. 200tary of

5, in theII, 2, placedc. is anddistinctively prominently§
Pream-a shortThe Constitution is ofcomposedConstitution.

— of thePart “A Declarationand Parts.20 Oneble two
of Massa-of of the Commonwealththe InhabitantsRights

— rightswhich thedeclarethirtychusetts” contains articles
—— Frame of Government”Part Two “Theof the people.

the and pow-which structurecontains six chapters prescribe

toevery may securewhich individualopensit mine of resources inthat a
talent, other de-cultivating providingwell as forashimself the means of

1835,Davis, 13, re-added]); Governor Jan.Address of[emphasismands”
27, (“The Common-of the Court 67printed in Resolves General1834

not, inwill, cherishing protecting, allpleasure in anddoubt takewealth I
probablyrace fathersfew of a whoseways, these descendantsreasonable
added]).[emphasisChristian era”this land before theheld dominion over

1780, of Amendmentadoption the Articlesthe its in20In time since
added, remains as itthe Constitutionbasic structure ofhave been but the

inwas 1780.
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II, 5,governmenters of the the Partof Commonwealth.21 c.
2, the second of two sections inis the fifth of thechapter§

Government”;of the c. 5“Frame first section in concerns the
at The decision“university Cambridge.”22 framers’ to dedi-

— —cate an entire one of six the ofchapter to educa-topic
themsignalstion that it was to a central concern. Their deci-

sion to treat education otherdifferently objectsfrom of
devoting a togovernment by educationseparate chapter

rather than it a matter thelisting as within of thepowers
legislative or executive branches indicates whatstructurally
is said words: that is aexplicitly by education of“duty” gov-
ernment, and not an theobject within ofmerely power gov-

theLastly,ernment. framers’ decision to theplace provisions
—“Theconcerning education in Frame of Government”

—than inrather the “Declaration of Rights” demonstrates
that the framers ofconceived education as re-fundamentally
lated to the ofvery government.existence

This last anpoint illustrates instance where structure ech-
oes language. The ofpreservation rights and liberties was one
of the for theprincipal reasons formation of the Common-
wealth and the of a ofadoption republican government.form
The Preamble to the Constitution states that the “end of the
institution, andmaintenance administration of government,

II, Government,”chapters21The first three Part of pre­of “The Frame
scribe, executive,respectively, legislative, judicial powers.the and The

chapter, byfourth which was annulled the Constitution of the United
States, provided delegatesfor the election of thefrom Commonwealth to

Congressthe of the United The entitledchapter,States. fifth “The Univer­
Literature,”Cambridge, Encouragementsity at And of contains two sec­

tions; University,”first is per­the entitled “The and contains three articles
5,taining to University.Harvard The second section of c. entitled “The

Encouragement Literature,” provisionof is the presentat issue in the case.
chapter general provisions (severalThe sixth contains a collection of of

by amendment)which been pertaininghave annulled constitutional to
oaths, Constitution,qualifications,officeholder revision of the habeas
corpus, and other matters.

22At the time the was adopted, UniversityConstitution Harvard had
been continuously yearsin existence for 144 bysince its establishment the

BayGeneral Court of the ColonyMassachusetts 1636. See 1in Massachu­
Bay (1853).setts Records 183
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it,thesecure the existence of tobody politic, protectis to
it,to furnish the individuals who with thecomposeand

of in and theirpower enjoying safety tranquility natural
Education, II,life.” whichand the of Part c.rights blessings

2, wisdom,5, states is means of diffusing knowledge,the§
virtue, is, therefore, a for theand existence andprerequisite

of thesurvival Commonwealth.23
theWhile both and structurelanguage support plaintiffs’

5, 2,II, “legislaturesthat Part c. on andargument imposes§
wea to educate the considermagistrates” duty populace,

is, words,inwhether this the defendants’dutyalso
The the to cherishargue dutydefendants that“mandatory.”

5, because,II, 2, first,Part c. cannot be themandatoryin §
objectsto than theto cherish extends otherduty public

2, establishes,schools, second, II, 5, inand because Part c. §
cherish, “encourage”the the vari-addition to to toduty duty

societies and the to “countenance and inculcate” va-dutyous
rious habits and values.

argue provision inplacement23The defendants that the of the education
Government,” Rights,”than of“The Frame of rather in the “Declaration

“right”plaintiffs’ argument theythat aundermines the have constitutional
high schools.publicly supported elementaryeducation in and For theto

discussed,just argument unpersuasive;is we believe thethis thatreasons
II,placement in The Frame ofprovisionsof the education Part Govern­

ment, duty prereq­a of and ais a forceful statement that education is both
And, magistrates”republican government. “legislaturesif anduisite for

educate,duty then members of the Commonwealthhave a constitutional to
right Seeto be educated. Seattle Sch.have a correlative constitutional

State, (1978). gener­King County 90 2d 476 SeeDist. No. 1 v. Wash.of
Hohfeld, Legal Applied LegalConceptions as toally Some Fundamental

addition,(1913-1914). we note con­Reasoning, 23 Yale 16 In that aL.J.
fully provisionsthe ofright to an is consistent withstitutional education

liberty (art. 1),Rights: rightin the of the toseveral articles Declaration
4), beright self-government (art. rightthe to elect officers and toofthe

justice freely”(art. 9), right rightto andan officer the “obtainelected as
(art. 14),11), right searches the(art. the to be free from unreasonable

lawgivers magistrates an andright duty to . . . and exact“requireand of
of the Constitutionprinciplesobservance of’ the fundamentalconstant

good:right upon the common(art. 18), “assemble to consultand the to
legislativeof therequestandgive representatives,instructions to their to

remonstrances,addresses, or of theway petitions, redressbody, by the of
them, 19).(art.grievances theywrongs done and of the suffer”
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II, 5, 2,Several of Part c. strongly suggestfeatures that§
the First,to cherish schools isduty mandatory. ac-“duty,”
cording to common usage in the late Eighteenth Century,
meant, above, Second,as indicated “obligation.” the lan-

II, 5, 2,ofguage Pt. c. contains in essence a double in-§
junction: also,It not only sets forth the it“duty”; the useby

“shall,”of the term mandates the duty: “it shall be the duty
of legislatures magistrates”and Third,(emphasis supplied).
the isduty enjoined “for all future of thisperiods Common-
wealth.” This unusual temporal reference underscores the

naturecontinuing of the andobligation militates against a
ofreading Fourth,as“duty” themerely advisory. Constitu-

tion does not use the term “duty” None of thelightly. powers
and responsibilities of the three branches of government is
described or in theprescribed Constitution as a “duty.”24

We are not deterred the factby that the toduty “cherish”
extends not toonly schools and“public grammar schools in
the towns” but also to “the atuniversity andCambridge” to
“the sciences,interests of literature and the and all seminar-
ies of them.” We do not read the section to thatrequire “leg-
islatures and magistrates” (i.e.,cherish each ofsupport)

II, 1, 1,example,24For Part prescribesc. which powersthe and re­§
sponsibilities Legislatureof the “duty”;does not use the term speaksit

grantinstead of the of power authority” Legislature“full and to the to
II, 1, 1,enact (“Thelaws. See Part generalc. art. 3 court shall forever§

powerhave full authorityand judicatories .”),to erect and constitute . .
(“And further,and art. 4 powerfull authority hereby givenand are and

granted court,general time, make, ordain,to said from time to to and
laws).establish”

II, 1,2,Similarly, prescribesPart c. which powersthe and responsi-§
bilities of the executive branch “duty”;does not use the term it states in-
stead that the authority”Governor “shall have or “shall powerhave full

II, 2,and authority” perform assigned. 1,to the tasks See Part c. art. 4§
(“The governor authorityshall have from time to time” to assemble the
councillors); (“The council,governor,art. 5 with advice of shall have full
power authority” adjourn legislativeand to sessions).or convene Although

II, 2, 1, II, 2, 1,Part c. (as 4,does use the term “shall” in Part§ c. art.§
“shall,provides time,which that the may,Governor and from time to hold

council,keepand ordering directinga for the and the affairs of the Com-
nowhere,monwealth”); II, 2, 1, employdoes Part c. “duty.”the term§
II, 3,Compare Part c. of the Massachusetts Constitution.
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A sensi-institutions in the same manner.interests andthese
toobject dutyis that each of thelanguageof thereadingble

with its nature. “In-be cherished in accordancecherish is to
institutions, in dif-and so are “cherished”are unliketerests”

Cambridge”The at“universityfrom institutions.waysferent
schools in thegrammarschools and“publicis different from

from them.25so is cherished differentlytowns” and
that,do, however, as the de-to consider the factWe stop

out, II, 5, 2, not aonly dutyPt. c. imposesfendants point §
institutions, butinterests andto cherish certain educational

insti-public“to societies andencourage privatealso the duty
immunities, oftutions, agri-and for the promotionrewards

manufacture,commerce, trades,culture, arts, sciences, and a
and the “to countenancecountry” dutyof thehistorynatural

and benevo-humanity generalofand inculcate the principles
hon-lence, andindustry frugality,and private charity,public
hu-dealings; sincerity, goodin theirandesty punctuality

affections,mour, sentimentsgenerousall social andand
that these latterargueThe defendantstheamong people.”

and en-cannot be mandatoryare so thatvague theyduties
that,forceable, mandatory,latter duties are notand if these

— institutions,educationalthe to cherishdutythe first duty
— theWhilemandatory.schools cannot beincluding public

Itruns too far.argumentwe believe thehas appeal,point
theto cherish(the duty pub-that if one dutydoes not follow

must necessa-two dutiesis the otherschools) mandatory,lic
II,in Partduties establishedWhether theberily mandatory.

things,other on5, 2, amongare “mandatory” depends,c. §
in thisno occasionWe haveobject.content and theirtheir

of the dutiesobjector theeither the contentto considercase
Simplyand inculcate.”to “countenance“encourage” orto

must beone another anddifferent fromthe duties areput,
examined separately.

however, adoption, thethe time of the Constitution’s25Interestingly, at
support from thesignificantCambridge” received financial“university at

Court.General
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c.
II, 5, 2,An examination of the of Part c. andlanguage §

the of that withinplacement the Constitutionprovision sup-
II, 5, 2,the students’ports plaintiff that Part c.argument §

the State torequires them with anprovide education. That
conclusion is buttressed an examination ofby the “condi-

II, 5, 2,tions” “framed,under which Part c. was the ends§
which it was designed to the benefits which itaccomplish,

confer,was to andexpected the evils which it was tohoped
Gen.,remedy.” 564,Cohen v. Attorney 357 Mass. 571

(1970), Putnam,Taxquoting Comm’r v. To deter-supra.
conditions,mine those we examine both the ofhistory public

Constitution,education in the Commonwealth at the time the
was and theadopted, circumstances ofspecific the adoption

II, 5,of former,Part c. 2. We with thebegin and explore§
init some detail because it forms the whichagainstbackdrop

II, 5, 2,Part c. was drafted the framers andby adopted by§
the people.

1.

education,Public both as value,a and aspractice a was
incommonplace Massachusetts in 1780. As the court has de-

tailed in the the founders ofpast, the Massachusetts Bay
andColony, later of the Province of Massachusetts Bay “ap-

thepreciated andimportance ofnecessity providing for the
universal education of the at apeople, very early period,”
and “laid the foundation of schools,”a ofsystem common

Andover, 94,Jenkins v. 103 (1869).Mass. 96-97 See Cush-
v.ing 508,10 Met. 511Newburyport, (1845).

A public commitment to education was evidenced from the
first of thedays colonial Theperiod. Massachusetts Col-Bay

wasony later, 1635,founded in 1630. Five inyears the peo-
ofple agreedBoston that “our brother Philemon Purmont

shall be intreated to become scholemaster for teachingthe
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inchildren with us.”26 The nextnourtering year,and of
1636, EnglishCourt made a of 400grantthe General public

1831 Massachusetts Recordscollege. Bayto found apounds
1642,28, theenjoinedIn the General Court(October 1636).

“a over theirvigilant eyeof town toevery keepselectmen
shalland to see “that none of themneighbours”brethren

families,their as not tosuffer so much Barbarism in ofany
teach, others,or their Childrenbyendeavour to themselves

fineand a fortwenty-shillingand Apprentices,” prescribed
such neglect.27

1647, with the his-beginningIn in a law which is credited
America,in General Court re-of education thetory public

a of schools. Seethe towns to maintainquired system public
in States 18 (1947).Public Education the UnitedCubberley,

— 71,c.The statute of 1647 which is the to G. L.precursor
—1 town with or more householdersevery fiftyrequired§

suchto a schoolmaster in the town “to teach allappoint
Read,”him to andChildren as shall resort to Write and

or more householders or familiestown of one hundredevery
School, beingthe Master thereof ableto “set a Grammarup

be fitted for the Univer-they mayto Instruct Youth so far as
school ingrammarFor a town’s failure to set aupsity.”

Latin, Greek, 1647which studied and thegrammar,students

Report the Board of Educa­in Tenth Annual of Massachusetts26Quoted
(1849).tion 7

section, together provided inpreamble,27The with its full:

Singulargoodthe Education of Children is of“Forasmuch as
Common-wealth,any many Par-behoofe and benefit to and whereas
indulgent negligent dutyare too and of their inents and Masters

kind;that
Ordered, Town,everymen of in the several“It is that the Select

dwell, vigilantthey eyehave aquartersPrecincts and where shall
see,neighbours, none of themover their brethren and to First that

families,anyin of their as not toshall suffer so much Barbarism
teach, others, Ap-by or their Children andendeavour to themselves

learning, may perfectlythem to readprentices, so much as enable
knowldge Capital upon pen-English tongue, and of the Lawes:the

twenty neglect therin.”alty shillingsof for each

Colony (1672)Liberties of the Massachusetts atThe General Laws and
26, (1890).Laws of Massachusettsreprinted in The Colonial
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statute a of five a see Mar-prescribed year,penalty pounds
tin, The Evolution of the Massachusetts Public School Sys-

School,”(1915),tem 58-60 to be over “to the suchpaid next
every year offendinguntil the town with the statutecomplied
and set a grammar school.28 The 1647 statute did not ex-up

religious28The imposed qualifications1647 statute also and moral on
quoteteachers. We this remarkable statute in full:

being project keep“It one chief of Sathan to men from the knowl-
times,edge Scripture,of the keepingas in former them in unknown

Tongues, times,so in by perswadingthese latter from the use of
Tongues, meaning Originalthat so at least the true sense and of the
might Deceivers;corrupted glossesbe clouded and with false of to

Learningthe end that may not be buried in the Graves of our fore
Fathers, Common-wealth, Lord,in Church and assistingthe our
endeavours;

thereof;by“It is therefore Ordered Authoritythis Court and
every Jurisdiction,shipThat Town within this after the Lord hath

Householders,increased them to the fiftynumber of shall then
Towns,appointforthwith one within their to teach all such Children
Read,as shall resort to him to WagesWrite and whose paidshall be

Children,byeither the Parents or Masters of such byor the inhabi-
general,tants in by way majorof supply, partas the of those that

prudentialsOrder the of the Town appoint;shall Provided that those
which send their Children oppressed by payingnot be much more

they taughtthen can have them for in other Towns.
Ordered,“2. And it is further anyThat where Town shall in-

Householders,crease to the number of one hundred Families theyor
School,upshall set a Grammar the beingMaster thereof able to

Instruct Youth so they mayfar as University:be fitted for the And
any neglectif Town performancethe year,hereof above one then

every paysuch Town poundsshall per toAnnum the next suchfive
School, they performtill shall this Order.

“3. Forasmuch as greatlyit concerns the welfare of Country,this
Educated, Literature,that the Youth only goodthereof be not in but

Doctrine;in sound
“This Court doth therefore commend it to the serious considera-

tion, specialand care of our Colledge,Overseers of the and the Se-
Towns,lect men in the several not to anyadmit or suffer such to be

continued in the Teaching,Office or EducatingPlace of or In-
Children,structing Schools,Youth or Colledgein the or that have

Faith,manifested themselves unsound in the or scandalous in their
Lives, givenand have not accordingsatisfaction to the Rules of
Christ.”

The 136,General Laws and Colony (1672)Liberties of the Massachusetts
reprinted in The Colonial (1890).Laws of Massachusetts
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tax-generaltowns to these schools byrequire supportpressly
ation, effect of the statute.29but this was the

1671, for aCourt increased the penaltyIn the General
to ten pounds,to set a schoolup grammartown’s failure

is settledthe next Town School thatto be “untoagain paid
The General Laws andto that lawaccording [of 1647].”

137,(1672 ed.) re-of the Massachusetts ColonyLiberties
(1890).30Laws of Massachusettsin The Colonialprinted

for the Province ofthe of the new chartergrantAfter
1692, Court’s firstin one of the GeneralMassachusetts Bay

like that which had beenlegislationacts was to issue school
andin in the See An Act for the settlementeffect colony.

school-masters, Province Lawsof ministers andsupport
26, 5,1692-1693, in 1 Acts and Resolves ofc. reprinted§

before,at 63. AsBaythe Province of the Massachusetts

1634, subjectabilities to rate29In the General Court “made estates and
Jackson,charges,” Development Supportof School inpublicall Thefor

1638,(1969), Court made76 and in the GeneralColonial Massachusetts
“every any to the “commoninhabitant in towne” liable to contribute

(1853).charges” Bay Records 240-241of the towns. 1 Massachusetts
mandatingtogether the maintenanceprovisions,These with the 1647 law

schools, townspeople taxing supportthemselves to theof resulted in the
Jackson, Newbury­generally Cushing v.supraschools. See at 75-83. See

508, (1845).port, 51110 Met.
1683, requirelaw to towns of 500 or30In the General Court revised the

up,to “set and maintain two Grammarmore families or householders
Schools, added), prescribe aWriting (emphasis and toand two Schools”

of 200 or more householderspenalty twenty pounds yearof a for towns
ofup Laws Made at the Second Sessionsthat failed to set schools. Several

(1683), Massa­reprinted in The Colonial Laws ofthe General Court 99
(1890).chusetts at 305

Education,Mann,1849, Secretary of the Board ofIn Horace the first
earlyimposed by these laws on townspenaltiesthe value of thecalculated

System of Com-failed to maintain schools. See The Massachusettsthat
Schools, Board of Educa-ReportTenth Annual of the Massachusettsmon

calculations,According(1849) (Tenth Report). to hisAnnualtion 10-11
—— equivalent,penalty imposed by the 1647 law was atpoundsfive the

laborer, board,time, (with but without“to the work of a commonthat
workingdays; daysall the in almostclothing,) twenty-fourfor hundred or

—sixty pounds imposed by amendments to theeight years,” and a fine of
— amounted, “countrylarger inon towns would havestatute of 1647

11Report, supraAnnual atpay,” 423 of Indian corn. Tenthto bushels
n.*.
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towns which theirneglected obligation would be assessed a
— —ten apenalty year “whichpounds shall be to-penalty

ward the of suchsupport school or schools within the same
wherecounty, there be mostmay need.” Id. As for the sup-

schools,of theseport in apublic law also enacted inseparate
1692, the General Court towngranted selectmen the author-

“to assess theity inhabitants and others resident within such
town ... for the maintenance and of the . . .support
schools.” “An Act for the ofregulating choice oftownships,

officers,town and setting forth their Provincepower,” Laws
1692-1693, 28, 6,c. in 1reprinted Acts and Resolves of§
the Province of the Massachusetts 66.Bay

1701,In the General Court found that observance of this
“wholesome and necessary law 1692 school is[the law]
shamefully neglected towns,divers andby the penalty there-
fore not required” and that neglectthis togreatly“tend[ed]
the nourishing of ignorance and irreligión.” An Act in addi-
tion to An act for the settlement and ofsupport schools and
school-masters, 1701-1702,Province 10,Laws c. preamble,

in 1reprinted Acts and Resolves of the Province of the Mas-
sachusetts atBay 470. To counter this tide of neglect, the
General Court amended the school law to increase the pen-

foralty violation from ten to twenty pounds per year, “any
law, orusage custom to the contrary notwithstanding”; to re-
quire of allapproval grammar school masters the ministerby
of the town and the towns;ministers of two adjacent and to
prohibit ministerany of a town from also being the school-
master addition,of the town. In the 1701 statute directed the
“justices of peace” of the counties to “take effectual care
that the laws respecting schools and school-masters be duely
observed and execution,”input and “all grand jurors” to
“diligently intoinquire” breaches of the school law. Id. at

10,c. later,1-4. Ten 1711,years in the§§ General Court
enacted a statute allprohibiting but those who are “of sober
and good conversation, and have the allowance and approba-
tion of the selectmen” from being schoolmasters in either
writing schools,schools or grammar and providing a penalty
for violation of this Anprovision. Act against intemperance,
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manners,and and for reformation ofimmorality profaneness,
1711-1712, 17, 18,6, 1Province Laws c. inreprinted§§

Acts and Resolves of the Province of the Massachusetts Bay
681-682.

sad re-finding “byAfter that towns”experience” “many
grammarunder the school law to set a school andquired up

to ignoreable” do so chose instead to the law and in-“very
fine,cur the the General Court increased theagain penalty

law,the to for ofviolating thirtyfor school townspounds 150
families, families,for towns of 200 “and soforty pounds pro
rata in case the town consist of two hundred and orfifty
three hundred families.” An Act in addition to the several

school-masters,acts for settlement ofand Provincesupport
1718-1719, 2,Laws c. in 2 Acts and Resolves ofreprinted

the ofProvince the Massachusetts at 100.Bay
later, 1768,in the General Court enacted aFifty years

statute authorizing the inhabitants of within townsprecincts
and districts to raise to the schools withinmoney support
their individual This statute authorizedprecincts. precincts
that wished to more for the instruction of children“expend

bounds, than,and inyouth, learning,useful within their own
districts, are, law,as of such towns or held toparts they by

amounts, vote,do” to tax themselves inadditional an annual
for such An inAct further addition to the severalpurposes.
acts for the settlement and of schools and schoolmas-support
ters, 1767-1768, 16,Province Laws c. in 4 Actsreprinted
and Resolves of the Province of the Massachusetts atBay
988.

schools,In establishingaddition to a of thesystem public
Incollege.General Court also established and asupported

1636, of the founded HarvardBaythe General Court Colony
1650,with a of 400 and in itCollege grant pounds,public

1640,a charter to the In the Generalgranted college.31

agreed give [pounds] colledge,a schoale or31“The Court to 400 towards
yeare, [pounds][pounds] paidwhearof 200 to bee the next and 200 when

finished, appointthe worke is & the next Court to wheare and what build­
Morison,Records,ing.” Bay supra at 183. See S.E. TheMassachusetts

(1935) (TheFounding College poundssum of 400of Harvard 169-170
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grantedCourt the revenues theof Charlestown-Boston ferry
to Harvard 1College. Massachusetts RecordsBay 304

and, 1694,in(1853), two after theyears creation of the
Province of Massachusetts the General Court of theBay,
Province confirmed the of thegrant Charlestown reve-ferry
nue to the college. 1694-1695, 38,Province Laws c. reprinted
in 7 Acts and Resolves of the Province of the Massachusetts

(1892).452Bay theThroughout of the colonial andperiod
provincial governments, the General Court made grants for
the of thesupport president and ofprofessors college.the See
2 J. ofQuincy, History Harvard University 238-257
(I860).32

“was a formidable one communityfor so small a as Bay:Massachusetts
1635,more than half colonythe entire levytax for and one-quarteralmost

the levytax for although payment1636. And bywas made instalments
stretching years,over several it is clear that subsequent General Courts
regarded 28, 1636,promisethe of October ‘country’s gift,’as the and a

obligation”).sacred University governedHarvard todayis under the char-
Foundations,ter of Bailyn,1650. See Glimpses of the Harvard Past 10

(1986).
early years32In the college,of the individual towns in Massachusetts

(and colonies)in the other support collegevoted to by agreeingthe that
each family in the town would peckcontribute one college.of corn to the

Morison,See S.E. FoundingThe College,of supraHarvard at 314-319. In
1644, the “ordered,General Court of BayMassachusetts that the deputies

towns,shall commend it to the several every family... of allowing one
corne,peck of or 12d in many or commodity,other to be sent in to the

Treasurer, colledgefor Cambridge.”the at 2 BayMassachusetts Records
(1853).86

Following Constitution,adoptionthe of the the General Court continued
(butfor a time coaxing)not without paysome presi-to the salaries of the

professors See,dent 1783,and College. e.g.,of Harvard (“GrantsSt. c. 96
to the President and College”).Fellows of Quincy,Harvard 2 J. History
of University (1860).Harvard 243-253 Revenue from the Charlestown

(orferry payments)certain in lieu support collegecontinued to the until
Morison, Founding See,1828. CollegeThe of (1935). e.g.,Harvard 302

1795, (“AnSt. c. 70 Act appropriationto alter the of the sum of two
pounds, payablehundred annually by proprietersthe of the West-Boston

Bridge, Universityto the College”),of Harvard Perpetualand 3 Laws of
6,the (1801) (February 1800) (“AnCommonwealth 64 Act to alter the

appropriation annum,of the sum poundsof two hundred per bymade an
passedAct in ... University College]”).the of Harvard[1796] [to See

Foundations,generally Bailyn, Past,Glimpses of the supraHarvard at 11-
(“No English12 college by legislature,had been created a and none was
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of theevidenced in the lawspoorEducational concerns are
townsoverseers of the in thepoorThegovernment.provincial

the towns where there were no over-(or the selectmen of
to “bind out”were authorized the General Courtseers) by

... bechildren whose shallparentsfor work “all such
them,” with the proviso,. . . unable to maintainthought

however, was “to be made for the instructionthat provision
out, write, bemayso bound to read and as theyof children

Indeed, concern for. educa-the General Court’scapable.”33
over-this that it thehigh during grantedtion ran so period

intothe to “bind outauthorityseers of the in Bostonpoor
—whether orfamilies” all children whosegood parents poor

— teach them to read.34not failed to
over education dur­vigilanceThe General Court’s public

in some unusual places.the colonial showed itselfing period

Harvard,. like all Massa-by communitythe as Harvard was. . .sustained
education,higher supported by the state wellof waschusetts institutions

originally publiccentury. . . . was created as ainto the nineteenth [It]
institution, governed years”).two hundredand was as such for almost

referring poor,to the Province Lawssupplement33AnAct of to the acts
1703-1704, 14, 1, in 1 Acts and Resolves of the Massachu­reprintedc. §

pro­Bay yearssix later altered thesetts Province at 538. An act enacted
instructing“for of children soprovisionviso such that was to be made the

read,out; males, write;wit, theyto as re­bound to to read and females
supplement tospectively may capable.” explanationAn Act for of andbe

1710-1711, 6, 1,referring poor, Laws c. re­the act to the Province §
Baythe Massachusetts Province 654.printed in 1 Acts and Resolves of

great negligence sundry personsin as to34“And forasmuch as there is
children, great of theinstructing educating their to the scandalthe and

name, rising genera­dangerous consequence to theand ofChristian
tion, enacted,Be it further—■

gross ignorancebring inup their children suchpersons“That where
know, distinguish, alphabet orto thethey do not or are not ablethat

letters, case the overseersage years,of six in suchtwenty-four at the
intoputdirected to or bind outpoor hereby impowered andof the are

education,children,families, asChristiangood for a decent andsuch
taxes,nothing un-indigent publickto theparents and ratedwhen are

through some inevitablejudged uncapable,the children areless
infirmity.”

Boston,poorthe of the town ofemploying providingand forAn Act for
1735-1736, 4, 5, 2 and Resolves ofreprinted in Actsc.Province Laws §

Bay at 757-758.the Massachusetts Province
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license,without athe sale of liquorprohibitingIn statutes
violated thewhothat personsCourt providedthe General

fine, which was to beone-half ofawere to payprohibition
for the usehalf “to andand the otherto the informerpaid
or schoolsor schoolwritinggrammar-of a freeand support

committed, to thethenthe offence shall betown wherein the
Theseadjacent.”35town nextschool in theuse of suchany

of “freetoward the supportfines directedwere not the only
whotowns. Personsschool in thewritingorgrammar- [s]”

to theof their estate and polls”to a “true listgivefailed
shillings, one-­fortyof their town were finedtaxing officials

informer, “for and to­and one halfto be to thehalf paid
town; and forof schoolmaster in saidthe thesupportwards

town,schoolmaster, law in saidaccording towant of such
master in theof the next grammer-schoolthen to the use

county.”36

2.

1780, of schools had been in existenceaBy system public
Massachusetts,in a had been incollegefor over 130 years

for over 140 and the values of educa-years,existence public
in a wide oftion had been andexpressed supported variety

and with thisagainst backgroundIt was thisways. experi-
ofdelegatesence that the to the Constitutional Convention

framed,1779-1780 and the of Massachusettspeople adopted,

wines, liquorsgranting majesty uponan excise and35An Act for unto his
8, 6,retail, 1700-1701,strong by reprintedc.drink sold Province Laws §

Bay at 435in 1 Acts and Resolves of the Province of the Massachusetts
wines,majestyfine); granting uponhis an excise(four-pound An Act unto

15,retail, 1701-1702,strong by c.liquors and drink sold Province Laws
6, in Resolves of the Province of the Massachusettsreprinted 1 Acts and§

majesty(same); granting uponunto her an exciseBay at 477 An Act
retail,” 1703-1704,wines, strong byliquors and drinke sold Province Laws

5, 5, reprinted in 1 Acts Resolves of the Province of the Massa­c. and§
(same).Baychusetts at 529

respectiveinquiry36An Act for better into the ratable estate of the
5,towns, 1702-1703, 4, reprintedc. in 1 Acts and Re­Province Laws §

Bayof at 516.solves of the Province the Massachusetts
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II,Commonwealth,the Constitution of the Partincluding
5,c. 2.37§

II,We now examine the of the ofhistory adoption Part
5, 2, II, 5, 2,c. theof Constitution. Part c. was drafted§ §
aby drafting committee charged delegatesthe to theby

1779-1780 Constitutional Convention thewith task of pre-
paring the initial draft of a JohnConstitution.38 Adams is

as ofgenerally regarded the author theprincipal draft Con-
committee,39stitution thisproduced by including the section

37The approvalConstitution was submitted for to “Male ofInhabitants
Age twenty years upwards,the of one votingand in the several Towns and

2,meetings,” 1780,Plantation Resolve quotedof March in full in Mori­
son, Massachusetts,Struggle AdoptionThe over the of the ofConstitution
1780, 353,Society 1917).(MayMassachusetts Historical 359

38See of aReport Constitution or Form of Government for the Com­
—Agreed uponmonwealth byof Massachusetts the Committee to be laid

Delegates, reprintedbefore the Convention of in the Journal of the Con­
191-215, 236, (1989).vention and Papersin 8 of John 260Adams
delegates39The to the constitutional convention of 1779-1780 elected a

thirty (originally thirty-one)committee of preparefrom their ranks to a
draft of Framinga Constitution. Journal theof Convention for a Constitu­

Baytion of for ofGovernment the State Massachusetts from the Com­
Session, 1, 1779,Septembermencement of their First to the Close of their

Session, 16, (hereinafter,(1832)Last June 1780 24 Journal of the Con­
vention). (1989).ofPapers8 John Adams editors’ note at 230 That com­

—thirtymittee of in turn selected a subcommittee of three men James
Bowdoin, Convention, Adams,president of the Samuel and John Adams
— drafting. assignedto do the actual The subcommittee then tothe task

Morison, HistoryJohn Adams. See A of the ofConstitution Massachusetts
(1917).18-20 John Adams the draft ofwrote the Constitution between

October, Adams,September Papers13 and the middle of 1779. of8 John
(1989).editors’ 235note at

No been presentedrecord has found of the draft that John Adams to the
three. anysubcommittee of Nor is there a record of deliberations of the

subcommittee, presented bydraft the toa subcommittee the committee of
thirty, any thirty.or Papersdeliberations of the committee of See 8 of

Adams, supra-,John 4 Works of John Adams noteeditor’s at 215-216
(C.F. believed, however,1851). generallyAdams ed. It is that ofthe draft
a thirty presentedConstitution which the of to thecommittee convention
delegates of(Report a Constitution or Form of for theGovernment Com-

Massachusetts, in ofreprintedmonwealth of the Journal the Convention
191-215) substantially of John Papersis the work Adams. See 8 of John
Adams, Adams,4supra-, supra.Works of John
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convention,II, 5,c. 2.40At the the del-which became Part §
II, 5, 2, drafted,as and included itPart c.egates accepted §

41The delegateswithout in the Constitutionchange proposed
the reviewthen sent the Constitution toproposed towns.for

in, delegatesWhen the town returns were thetheby people.
the Con-determined that the hadpeople approved proposed

ratified,written,stitution as and declared the Constitution
II, 5, 2,c.including Part as drafted.42originally§

The returns of the towns are vivid evidence that the people
II,who the Constitution of 1780 understood Partadopted

5, 2,c. a Legislatures magis-as on andimposing duty§
trates to for the education of the When theprovide people.

towns,Constitution wasproposed sent to the the towns were

II, 5, 2, reputed40Part c. of the Constitution is to have been John§
Morison, HistoryAdams’s “favorite section.” A of the Constitution of

Adams,(1917). Papers supraMassachusetts 27 See 8 of John at editors’
n.138 at 270.

II, 5, 2, read,(Part41See Journal of the Convention 58 c. “was then§
accepted, amendment”). provi­and without This is the sole mention of the

Although delegatession in the Journal of the Convention. the made no
change it,provision, theyto the text of the renumbered from c. 6 to c. 5.

renumbering apparentlyThe resulted from a decision that c. 1 of the draft
Constitution, Rights,”the “Declaration of should become Part I of the
Constitution, remaining chapters grouped togetherand that the should be
as Compare ReportPart II of the Constitution. of a Constitution or Form

Agreedof Government upon byfor the Commonwealth of Massachusetts
—the Delegates,Committee to be laid before the reprintedConvention of

191-215,in Journal of the Convention Papersand in 8 of John Adams
236, 6,(as Government,2),260 c. with A Constitution or Frame of§
Agreed upon by Delegates Peoplethe of the of the State of Massachusetts-­

— Convention, 222,Bay, reprintedIn in Journal of the Convention 245
II, 5,(as 2).Part c. §

point42At some between the proposedtime the Constitution was sent to
ratified,the towns for review and changethe time it was declared one to

II, 5,wording 2,the of Part c. was Inmade. the draft Constitution§
bysubmitted the committee to proposedthe convention and in the Consti­

towns,bytution sent the provisionconvention to the the read:had “it shall
dutybe legislators magistratesthe of and (emphasis... to cherish”

added), 15,but in the Constitution which was declared ratified on June
1780, 25, 1780, provisionand effective on October the read: “it shall be

duty legislatures magistrates added).the of (emphasisand ... to cherish”
191, 214,Compare Journal of the Convention with Journal of the Conven­

222, explanation change.tion 245. We foundhave no written for this
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Constitution,to discuss and vote on therequested section by
section, and, section,if had objections tothey any to “state
their Objections and thedistinctly Reasons therefor.”43
While the II,towns as a whole Partoverwhelmingly accepted

5, 2, comment,44c. without five towns recorded objections§
to the provision. These share aobjections common under-
standing of the each of theprovision; objections is premised

that,on the idea if the wereprovision to be included in the
Constitution, the Legislature would issue legislation mandat-
ing education in allpublic the towns. It is this toprecisely
which the towns objected, for aalthough of reasons.variety

The oftownspeople Colrain wrote: Object to the“[W]e
Town being oblidged to Gramer Schools Reason askeep
Towns in General are not of toAbility a ofKeep Sufficency
English Schools.”45 The town of West Springfield wrote:
“Voted to erase the Word Grammer-Schools. The Reason

wewhy think that Injunction is becauseunsalutary many
Towns in the are not underCountry Circumstances to re­
ceive considerableany advantage from Grammar Schools
and therefore think it a Grievance to be at so great Expence
when a good English School answermay all the valuable
Ends most of the Inhabitants can to receiveexpect from
Schools.”46 The town of Sutton “thatproposed the word

2, 1780,43Convention Resolve of March incontained Constitution or
52, Morison,(1780)Frame of reprintedGovernment in StruggleThe over

Massachusetts,Adoptionthe of the Constitution of Massachusetts Histori­
353,Societycal (May, 1917).359

1780,44See Returns of the reprintedTowns on the Constitution of from
the Massachusetts Archives and other sources in O. Handlin M.&

eds., PopularHandlin The Sources of Authority:Political onDocuments
the (1966) (hereinafter,Massachusetts Constitution of 1780 at 475-930
Documents).

complete45The entry is Chapter Objectas follows: “Also 5 Section 2 we
beingto oblidged keepthe Town to Gramer Schools Reason as Towns in

AbilityGeneral are not Keep Sufficency Englishof to a of Schools for the
Colrain,against Documents,reprintedAmendment 26 3.” Return of in

supra at 551.

complete entry “Chapter46The 5is: Section II. Voted to erase the Word
why InjunctionGrammer-Schools. The Reason unsalutarywe think that is

manybecause CountryTowns in the are not under Circumstances to re-
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Grammer be deled. Because we are and have been oflong
the that the Town to a Gram­opinion obloiging every keep
mer School is rather a to the ofstagnation learning Youth
than of it.”47 The town ofany promotion Bellingham opined
that “the of literature is Good and we thinkEncouragement
the inhabitants of Each Town the Righthave Sole and are
the ofProperest Judges what Schooles are the most Suteall
for the inhabitants thereof as and havethey suport the ad­

thereof andvantage no town has busnessany with another
Town about Schooles. as that is not a matter of legeslat­
ion.”48 the town ofLastly, Middleborough objected to the

moreprovision generally, that “it is Suchwriting a Compli­
cated inconsistant Flourish of that it is inExpressions our

Toopinion impossible the whichSeperate good we Conceive
it,to Be intended from theby Numerous Evils which may

take it”;inplace ofConsequence the of Mid­people
concluded,dleborough however: “But would all meansby

allEncourage Scools in theNessasary Several Towns.”49

any advantageceive considerable from Grammar Schools and therefore
think it a great goodGrievance to be at so Expence Englishwhen a School
may answer all the valuable Ends most of the expectInhabitants can to
receive from Springfield,Schools.” Return of reprintedWest in Docu-
ments, supra at 620-621.

complete entry Page47The is: “In 43: 3d. Line proposefrom the Bottom
that the word Grammer be longdeled. Because we are and have been of

opinionthe obloiging everythat the keepTown to a Grammer School is
stagnationrather learninga to anythe of promotionYouth than of it.”

Sutton, Documents,reprintedReturn of in supra at 882.
48Thecomplete entry Encouragementis: “As to Section 2d. the of litera­

ture is Good and we think the inhabitants of Each Town have the Sole
Right Properest Judgesand are the of what Schooles are the most Suteall
for the theyinhabitants thereof suport advantageas and have the thereof

anyand no town has busness with another Town about Schooles. as that is
legeslation.”not a matter of Bellingham,Return reprintedof in Docu­

ments, supra at 747.
complete49The entry “Chapteris: 5th Section 2nd Literature it is Such

Complicateda Expressionsinconsistant Flourish of opinionthat it is in our
impossible Seperate good it,To the which bywe Conceive to Be intended
from the mayNumerous Evils which place Consequencetake in of it: But

by Encouragewould Nessasaryall means all Scools in the Several Towns.”
Middleborough, Documents,Return reprintedof suprain at 699.
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These objections reflect the oftownspeople’s knowledge
and with the colonialexperience laws edu-mandating public
cation in the towns and their belief that this of theprovision
Constitution would the new torequire Legislature continue
to mandate education inpublic the towns. Given the uni-

of this informity understanding the recorded weobjections,
all,think it a safe that ifassumption many, not of the other

— —towns which voted for the had aprovision probably
similar of theunderstanding effect of the provision. We be-

towns,lieve that the of those otherpeople who voted for the
provision without objection, and whose affirmative vote car-
ried the endorsedday, the with theprovision understanding
that it would therequire Legislature to mandate universal
public education.

It seems that this is whatplain the framers of the Consti­
tution of 1780 intended. There is substantial evidence that
John Adams believed that widespread education waspublic

to theintegral existence of avery Inrepublican government.
an andearly influential Adams described theessay, strong
alliances between ignorance and oppression, and between
knowledge and He theliberty.50 praised settlersearly English
of the ascolony learned and committeddeeply deeply to lib­

knew, said,heerty. They that counterednothing political op­
morepression than diffused“knowledge throughgenerally

the whole of the andbody so set out topeople” they “propa­
andgate efforts,perpetuate knowledge.”51 Under their “the

education of all ranks of was made the care and ex­people
of thepense and the result was thatpublic” a “native of

America who cannot read and write is as rare an appearance
were, claimed,as ... a comet or an Thereearthquake.”52 he

Law,50Dissertation on the Canon and Feudal in 3 Works of John Ad­
447, (C.F. 1851) (“[wjherever general knowledgeams 448 Adams ed. a

sensibility prevailed among governmentand have people, arbitrarythe and
every oppressionkind of disappeared proportion”).have lessened and in

51Id. at 455.
52Id. at John product public456. Adams was himself a of the Braintree

schools, and, 1755,graduationon his from Harvard in a teacher in the
schools,publicWorcester until Diarywas called to the Bar. 1 and Au­he

(1961). afterward, 1786,tobiography Longof John Adams at I in he told
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however, some inpersons Massachusetts “who affect to cen­
sure this for the education of our aprovision youth as need­
less and an the rich inexpense, imposition favor of theupon

attitude, continued,thispoor”; Adams was calculated to fos­
and, it,ter withignorance andservility. Ignorance servility

Massachusetts, however,were not the oflot the ofpeople be­
cause have natural to and topeople rights liberty knowledge

nature,have “a(they right, from the frame of their to
Massachusetts,Inknowledge”). the toright was notliberty

a naturalonly right but also the inheritance bequeathed by
“our us,fathers have earned and it forbought at the[who]

ease, estates,of theirexpense their their and theirpleasure,
blood.” Dissertation Law,on the Canon and Feudal in 3
Works of John Adams 456 (C.F. Adams ed. 1851). To Ad­
ams, these rights were the former couldinterdependent; not
be maintained without the latter: “[L]iberty cannot be pre­
served without a general knowledge among the Id.people.”

reason,For this he argued, “the preservation of the means of
knowledge among ranks,the lowest is of more importance to
the public than all the of all the richproperty men in the
country.” Id. at 457.

1776,In three years before drafting the Constitution of the
Commonwealth, Adams wrote and apublished en­pamphlet
titled Thoughts Government,on in which he endeavored to
answer the question “what I wouldplan advise a tocolony

inpursue, order to get out of governmentthe old and into a
new one.”53 He offered that “there is no good government
but what is republican.” Government,onThoughts in 4
Works of John Adams 194 (C.F. Adams ed. 1851). He de­
scribed the requirements of a Constitution for a republican
government. He aprescribed tripartite system governmentof
in executive,which the legislative, and judicial branches are

another,ofindependent law,”one a “militia and provisions

companion house,a that Meeting TrainingSchoolhouse and“[t]he Field
are the EnglandScaenes where New Diarymen were formed.” 3 and
Autobiography, supra at 195.

53Thoughts Adams,on Government in 4 supraWorks of John at 191.
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for education: “Lawswidely for the liberaldispersed public
education of of the lower ofyouth, classespecially people,

useful, that,are so wise and to a andextremely gen­humane
mind,erous no for this would beexpense purpose thought

at In aextravagant.” Id. 199. version of thissubsequent
thingshe wrote that “two are to be ad­plan, indispensably

—to, is,hered one some regulation securingfor forever an
is,choice of another the educationequitable representatives;

of both in literature and morals.”54youth,
Adams,Samuel the second member of the sub­drafting

three,committee of also took in and instruction frompride
the commitment of the settlers to education. Inearly public
1775, he wrote to James Warren: “Our Ancestors in the
most laidTimes an excellent Foundation for the secur­early

settingof in a few after their Arrivality Liberty by up years
Learning;a of and their Laws ob­publick Seminary by they

Town of a certainligd every consisting Number of Families
to and maintain a Grammar School.”55 He wrote alsokeep

his regretof that the of the“extraordinary Expence” waging
Revolution was resources from thetaking away public
schools, whether,and asked if this “Inattention” were to con­
tinue, “would not the Gentlemen do eminent Serviceleading

(Jan., 1776), Papers54Letter to John Penn of North Carolina 4 of John
(R. Taylor 1979).Adams 209 ed. In a Defence of the Constitutions of
(1787), again importance publicextolledAdams the of edu­Government

knowledgepeople, everycation: “The instruction of the in kind of that can
duties, men, citizens,practicebe of use to them in the of their moral as

Christians, duties,politicaland and of their and civil as members of soci­
freemen,ety ought public,and of all who haveto be the care of the and

affairs,any yetshare in the conduct of its in a manner that never has been
any age merelypracticed in or nation. The education here intended is not

noble, everyof children rich and but of rank class ofthat the of the and
say,people, poorest.down to the lowest and It is not too much to that

distances,placedof be at convenientschools for the education all should
expense. of the would bepublicand maintained at the The revenues state

better,applied infinitely charitably, wisely, usefully, thereforemore and
maintainingpolitically, way, poor.in even in the This would bethis than

poor.”way preventingthe best of existence of the 4 Works of Johnthe
Adams, supra at 168.

232,Warren, Writingsin 3 of Samuel Adams 23555Letter to James
(H.A. 1968).Cushing ed.
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Publick,to the Minds of theby impressingthe upon People,
Necessity Importance encouragingthe & of that ofSystem

Education, inwhich is so wellmy calculated to dif­opinion
amongfuse the Individuals theof the Community Principles

of soMorality, essentially necessary to the Preservation of
publick Liberty.”56

This examination of the views of those framedwho and
those who our compellingConstitutionadopted provides sup-

II, 5, 2,for the argument that Part c. was intended toport §
on and the toimpose Legislatures magistrates duty provide

the offor education the The who leftpeople. townspeople
records of their debates on the Constitutionproposed plainly

II, 5, 2,stated their view that Part c. would therequire§
Legislature to mandate the maintenance of schools in the
towns. The framers created a Constitution which by its
words and its structure states that for theplainly providing
education of the is of anddutyboth for apeople prerequisite

andrepublican government, in their thewritings, Adams
cousins stated this belief and We turnrepeatedly fervently.
now to the statements and of legislatorsactions and magis-

1780,trates on the of theadoption Constitution in and find
too, II, 5, 2,that understoodthey, Part c. as onimposing§

Legislatures and magistrates the duty to educate the
populace.

Bowdoin,at drafting56Id. 236. James the memberthird of the subcom­
(and president convention)mittee the of the constitutional demonstrated a

throughcommitment to the ofvalue education his Indeeds. addition to
being the personsecond elected to of ofthe office Governor the Common­
wealth, he was a founder and the president Academyfirst of the American
of Arts and and a University Corpora­Sciences member of the Harvard

Kershaw,See Enlight­tion. G. James ofBowdoin II: Patriot and theMan
(1976); Quincy, History Universityment 2 J. (1860).of Harvard 225

College, 1794,byBowdoin established the General Court in was named
1794,for him. St. 16. Familyc. See Governor Bowdoin Hisand 3-6

(1969).
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D.

1.

II, 2,5, the at-Part c. of Constitution commanded the§
of and after thelegislators magistratestention immediately

of legisla-Constitution was At the the firstadopted. opening
Constitution,the thetive session held under newly adopted

new re-Legislature issued a statement itself to itspledging
a As-Answer of Committee of both Houses ofsponsibilities.
to theof Massachusetts the of Hissembly Speech Excellency

7, in(Nov. 1780),SessionGovernor at the of theOpening
Massachusetts, to Commonwealth: Documents on theColony

1961).(R.Formation of Its Commonwealth 163 ed.Taylor
II,its c.A of address was devoted to Partsubstantial portion

5, 2. Echoing the of the constitutionallanguage provision,§
virtuethe stated: “Inasmuch as andLegislature knowledge

State,in weare to the of freedom apreservationessential
of attentionhighestshall be in the marksaffordinghappy

Literature, and yieldingand to all Seminaries ofrespect
need, becomesall and which itthey maythem the support

. .”free afford . .the of a wise and toRepresentatives people
schools, Legisla-the of thespecificId. at 164-165. On topic

to the needs of the schools:publicture itself addresspledged
be per-“Nor can schools this Commonwealththroughoutthe

discourage-to under such inattention andmitted continue
suffered,as for to themany irreparablement havethey years

indeli-and to thegeneration,of the future andinjury present
holdWe shall thereforedisgrace government.ble of a free

restoringforto form establishmentsobliged properourselves
165.Id. atto and usefulness.”dignitythem their primitive

Constitution,1789, ofafter theadoptionIn nine theyears
II, 5,c.its view that PartstatedLegislaturethe powerfully

education2, to for the“provideon it the “duty”imposed§
Com­enacted theLegislaturetheyear,of In thatyouth.”

law,57 in doingandschoolcomprehensivemonwealth’s first
so, following its constitutionaldeclared itself to beexpressly

youth, promotionof and for thefor the instructionprovide57An Act to
1789,education,good c.of St. 19.
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The to the 1789 statute “Whereasduty. declares:preamble
ofthe Constitution this Commonwealth hath declared it to

be the the Court forof General to the educationduty provide
of and whereas ayouth; general knowledgedissemination of

State,and virtue is the ofnecessary to andprosperity every
ofverythe existence a Commonwealth: Be it . . . .”enacted

19,1789,St. preamble.58c.
Commonwealth,the ofThroughout theearly years legisla-

—tors and magistrates several of whom had been delegates
—to the constitutional convention theirpublicly articulated

II, 5,views of the themresponsibilities on Part c.imposed by
2. In and messages,other stressedspeeches public they§

5,II, 2,several points They described Part c.repeatedly: §
theof Constitution as on a injunction.them orimposing duty

They stated thatemphatically public integraleducation was
the governmentto form of inrepublican newly theadopted

Commonwealth. They characterized and extolled edu-public
cation as education for the rich and the poor Lastly,alike.

addressing Legislature58In the two pas­and one-half weeks thebefore
sage law,of the school1789 Governor John Hancock stated:

may“That this . . . pros-Commonwealth increase its own internal
oughtperity support encouragewe... to and the ofmeans Learn-

ing, rising generation;and all Institutions for the ofEducation the
equal Intelligence beingan distribution necessaryof as to a free

Government, as equalLaws for an of property.distribution
Idea,magnanimous“Our wise and impressedAncestors thiswith

verywere liberal and careful in the establishment of Institutions for
which,purpose, amongthis University Cambridge,that of our in

veryand that of the impor-Grammar Schools in our Towns were
former,every necessary certainlytant: paidattention will be to the

earnestly yourand I cannot but inquiry,recommend to the reason
why neglectedthe latter is so anymuch in the State: newshould

matter, you Countrylaws in yourbe wanted this do acannot more
providingessential service than them.”

Hancock, 1789,Speech 8, reprintedof Governor John June in 1788-1789
745, following January,Acts and Resolves 746. The six months after the

statute, Legisla-enactment of proclaimedthe Governor Hancock to the
essentially encouragementhappiness depends uponture: “Our so the of

Literature, knowledge,& the of usefuldissemination that the fathers of
alwayspeople Speechthe inwill have them their view.” of JohnGovernor

Hancock, 19, 1790, 749,reprintedJan. in Acts1788-1789 and Resolves
752.
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stated, ways, ensuringin numerous different that thethey
aeducation of the was matter of State-widepopulation

responsibility.
Thus, 1791,in withGovernor John Hancock thepleaded

into use State resources to citizens the fron-Legislature help
tier of the State to set schools. In that address heparts up

disagreea-stated: “I feel so much with themyself impressed
in ofble situation of our fellow Citizens the eastern thepart

of now[referringCommonwealth to that Massachusettspart
in of that I urgelocated the State . . . cannot but itMaine]

Gentlemen, relief,to for soyou take measures their farupon
toas it is within do it.” of Governor Johnyour power Speech

Hancock, 1791,28, in ResolvesJan. 1790-1791 ofreprinted
563, urged LegislatureGeneral 564. Hancock thethe Court

action, advised that “the resourceslegislatorsto take and the
lands,State, of wild or byof the theby appropriation any

means, such, to thatother are as will allow assistyou society
to disseminate the ofprinciplesin their laudable endeavours

fellow Id.and our Citizens.”Religion morality amongst
1793, LegislatureIn Governor Hancock the torequested

of schools in thepublicturn its attention to the entire system
“Amongst govern­means which ourbyCommonwealth: the

its heighthas raised to of thatprosperity,ment been present
efficient; willyoubeen the most thereforeof education has

[59];and butCollegesour Academiesencourage supportand
otherGrammar and town schools. Thesemore thewatchfully
rich; the supportoffer to and shouldequal advantages poor
kind whichneglected,be the of educationof such institutions

force,its would soona free to maintaingovernment requires
forgotten.”60be

Adams,1794, the office of GovernorassumingIn Samuel
Hancock, the GeneralGovernor addressedon the death of

subject of “the educa-on and“great important”Court the

Martin, of the Massachusetts Publicgenerally The Evolution59See G.H.
academies).(1915) (discussing privateSystem 118-134School

Statesin the United 90Cubberley,in Public Education60Quoted
(1947).
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tian of our children and Samuel Adams declaredyouth.”
that the of the on educationdependedState the ofsecurity

reason, others,oneyouth; among was that education
error,them to discover if there“qualifies] [youth] any

such, inshould be the forms of Govern-and administration
ments, and out the ofmethod them.” Ad-point correcting

17, 1794,dress to the Massachusetts Jan. re-Legislature,
in 4 WritingsThe of Samuel Adams 359-360printed (H.A.

“But,” continued,Cushing 1968).ed. Governor Adams “I
need not subject,this thispress being persuaded, Legis-that

minds,lature from inclinationthe of their as well as in re-
gard Constitution,to the enjoined the willduty by cherish

Literature, Sciences,‘the interest of the and all their Semi-
” Adams,naries.’ Id. at 360. The year,next Governor like

before,Governor justHancock two legisla-warned theyears
tive body dangersof the to thethe schools ofpublic growing

privateof “Academies.”phenomenon While thepraising
of“patriotic exertions citizens” to theworthy establish pri-

academies,vate he continued: it be“[Pjerhaps may justly
them,apprehended, that multiplying have a tomay tendency

injure the andancient beneficial mode of inEducation Town
Grammar is,Schools. The peculiar advantage of such schools
that the theand rich derive benefitpoor frommay equal
them; but none theexcepting wealthy, generallymore speak-
ing, can avail themselves of benefitsthe of the Academies.
Should these institutions thedetach attention and influence
of the Schools,from thewealthy, generous of town issupport
it not to be feared that learning,useful instruction and social

life,infeelings the ofearly parts cease to be somay equally
disseminated,and itas has been.” Ad-universally heretofore

Massachusetts, 3, 1795,dress to the ofLegislature June in
4 Adams, 375,of SamuelWritings at 378-379.supra

1801,Governor Strong,Caleb in devoted an entire address
to the onLegislature “the education of thatyouth,” stating

the State“[a]mong subjects Legislation,various of there is
none more to the of Free Govern-important preservation our



415 Mass. 545590
the Office of Education.v. of ExecutiveSecretaryMcDuffy

him, Strong praisedbefore Governormanymerits.”61 Like
who, said, ofthe educationhe “consideredthe settlersearly

children, and the most importantthe most essential duty,as
for the establishmentof andgovernment” “providedexercise

rich.”62well as thechildren of the aspoorof schools for the
“Iflegislators: anyasked theStrongGovernorconcluding,In

in thewhich have settledlatelytowns or plantationsof the
Commonwealth, the means of instruc-unable toare provide

will it not be expe-ownand education at their expense,tion
assistance, that no chil-afford themfor the topublicdient

Ininstruction.”63in the State withoutdren may grow up
athatthe SenateStrong, proclaimedto Governorresponse

exist, diffusion ofgeneralwithout thecannot “longrepublic
citizen”; “nothatagreedofclassknowledge among every

and declaredcan be morelegislation important”;ofsubject
instruction ofattention to theand unweariedearlythat “an

would be a breachneglectwhich towas its “duty,our youth”
theAnswer ofus our constituents.”bytrust inreposedof the

1801, the General CourtSenate, 4, in Resolves ofJune
statingresponded byHouse of Representatives9. The(1801)

cherish, toand if possible,wisdom toit was its “highestthat
first dutiesone of ourschools], andthem publicimprove [the

Answer of theourto posterity.”transmit them unimpairedto
4, 1801, of thein ResolvesJuneofHouse Representatives,

that,9, agreedHouse also10. The(1801)CourtGeneral
Commonwealthin thistowns or plantationsof theany“[i]f

chil-for theirmeans of instructionto theare unable provide
theythatgooddren, requiresthat the publicwe conceive

for this pur-bemay requiredassistance ashave suchshould
at 10-11.Id.pose.”

Brooks, 1819, the funda-in also articulatedGovernor John
and publicgovernmentrepublicanrelation betweenmental

4, 1801, Courtof the Generalin ResolvesSpeech, June61Governor’s
3, 1800,Strong, in 1800-­JuneCaleb(1801) Speech of Governor7. See

565, (referring Legisla­the567MassachusettsResolves of1801 Acts and
5,II, 2).c.ture to Part §

62Id. at 8.

63Id.
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education, II,and the dutyconstitutional Partimposed by
5, 2,c. to for the education of theprovide people:§ “[T]he

liberties,ofconservation our as defined in our great social
is connected with andcompact, intimately intelligencethe

virtue theof But man is born wise norpeople. good.neither
instruction,and virtue result andKnowledge from discipline

and effort. . . . Hence the andusefulness ofimportance early
tuition; hence, likewise,and the interest which the haspublic

minds,in means for theproviding cultivating formingand
sentiments,the manners of toyouth. Agreeably these the

constitution as aenjoins Mag-it on the andduty Legislature
istrates, Commonwealth,all periodsin future of the to cher-

sciences,ish the interests of literature and the schoolspublic
and ingrammar schools the towns. Should the lawsexisting
be found toinsufficient for theprovide education ofprimary
children, ofespecially destitute and the oforphans, children

necessitous,the andpoor to their intoprerequisite admission
grammar schools, the has claims to con-deficiency strong the

1,of thesideration Legislature.” Governor’s JuneSpeech,
1819, 27,in theResolves of General Court (1819) 28. The
Legislature withagreed Governor The re-Brooks. Senate

truth,sponded: is a benot to thatforgotten, political“[I]t
value,rights littlehave unless accompanied by intelligence

and . . [Legislatorsvirtue. . obligedare ... to foster and
preserve the institutions tocalculated diffuse useful knowl-

schools,edge and correct our andprinciples; colleges
. . . [Ojurchurches. ancestors made for theearly regulations

Commonwealth,establishment of inschools of theevery part
affluent;for the instruction theof well aspoor, as the thus

individual,theencouraging humblest with the conviction that
he was an ofobject interest to the andcommunity, teaching

that,him as his faculties had been under thedeveloped pub-
care, him,lic it was his toduty the service renderedrepay by

contributing to the support of similar institutions. . . Nor.
ought valuable,to allowwe un-advantages yieldso to to the
favorable influence fromapprehended the increase of our
population, commerce and It thewealth. becomes Legisla-
ture, therefore, to the ofvigilant,be lest causes moral deteri-
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oration, refinement,thewhich have ofaccompanied progress
in otherlargeand the establishment of manufactories coun-

tries, gainshould admission within this Commonwealth.”
Senate, of (1819)Answer of the Resolves the General Court

32.
The House of itself to act inpledged ac-Representatives

its House ofduty:cordance with constitutional Rep-“[T]he
asresentatives hold it to be their it isduty,indispensable

interest, encourageto measurehighest every practicabletheir
devised, to effect thesuggestedthat be or intomay carry req-

constitution,the the education ofrespectinguisitions of
House,Answer of the General Courtof the Resolvesyouth.”

36.(1819)
1822, theagainIn Governor Brooks articulated intimate

governmentthe form ofrepublicanconnection between
which the Massachusetts had chosen for themselvespeople of

which is torequiredand the commitment to educationpublic
thethat form “The framers of Consti-government:sustain of

were aware that a oncompact parchment merely,tution
wouldhowever definite its checks and anprovisions, provide

free should thegovernment,insufficient to apreservative peo-
own and sinkbecome to their into asafety,indifferentple

Juneof and Governor’signorance profligacy.” Speech,state
1822, 508.3, (1822)in General Court “ToResolves of the

is clear and em-the of the Constitutionlanguagethis point
Brooks, “when it that ‘knowledgecontinued affirmsphatic,”

foris thenecessarydiffused thegenerally among people,
”and Id. at 509. Andof their liberties.’rightspreservation

andsages“in which her states-Massachusetts town schools
are calculated totheir career of glory,men have commenced

character,intellect, ofto a senseinspirethe youthfulawaken
understanding andthe mass of forgreat peopleand prepare

LegislatureOnce the re-again,their Id.defending rights.”
Senate wasThewith an affirmative commitment.sponded
the mainte-on the connection betweenarticulateparticularly

education of her citizens:of and therepublicnance a “[T]he
of ispeople,all classesknowledge, amongdiffusion ofgeneral

re-a representativeand basis ofessential indispensablethe
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The town school is the topublic. only proper introduction
Senate,the added).town Answer themeeting” (emphasis of

3, 1822,June in Resolves of the at(1822)General Court
517. See also Answer of the House of JuneRepresentatives,
3, 1822, 519,in Resolves of the Court (1822)General 520.
Thus, in all of these years of our Commonwealth isearly it

framers,clear that the the theLegislatures,the andpeople,
magistrates no(Governors) dutyhad doubt that it was their
to cherish the andschools that were topublic they enjoined

II, 5,to the constitutional of c. 2.respond mandate Part §
The statutes enacted add further evidence of their fulfil-they

obligation.ment of this

2.

early legislationThe of the Commonwealth these ideasput
1785,into In thepractice. Legislature authorized the towns­

to “grant and orpeople vote such sum of assums money,
shallthey judge settlement,for thenecessary maintenance

;and of .. . schools . . . tosupport be assessed theupon polls
and,and within the sameproperty town],”64 as indi­[the

cated, 1789,in the Legislature enacted a comprehensive
lawschool mandating the ofmaintenance schools in the

laws,towns.65 Like the earlier colonial and provincial the
1789 school law torequired the towns inmaintain schools
proportion 1789,with the ofnumber their inhabitants. St.

19,c. 1. The statute prescribed neglectfor of thepenalties§
1789, 19,law. statutes,St. c. in6. As the earlier the pen­§

increasedalty with the number of offendingfamilies in the
town, and the monies collected from theofpayment penalties
were be “forto used the of such school or insupport schools”
those towns within the same as the towncounty offending

towns,regulating setting64An for power,Act their and theforth for
officers, 75,1785,choice of town St. c. 7.§

provide65An to youth, promotionAct for the theinstruction of and for
education, 1789,goodof St. c. 19. The 1789 statute is both a direct de­

(discussed,scendant of the law supra)colonial of 1647 and the venerated
71, 71,of (“Everyancestor G. L. c. 1. G. L. 1See c. town shall§ §

maintain ... a sufficient ofnumber schools for the instruction of all chil­
may therein”).dren legally publicwho attend a school
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such“whose circumstances most assistance.” St.require
19,1789, c. 7.§

addition,In 1789 statute and empowered”the “authorized
the to divide themselves into St.towns school “districts.”

19,1789, c. 2. The to this section of the law ex-preamble§
that ofplained districts were because meansnecessary “by

the situation of the inhabitants of several townsdispersed
and districts ... the children and cannot be collectedyouth

2,1789, 19,in one for their instruction.” St. c.any place §
Also, the students to attain cer-preamble. requiredstatute

attendingbeforeEnglish gram-tain levels of inproficiency
3); grammarschool set for schoolmas-(§mar qualifications

to(§ 5); teaching very youngters schoolmasters therequired
9);the of the town (§obtain a certificate from selectmen

ministers to “use their influenceenjoinedand and selectmen
endeavours, townsyouthand best that the of their respective

districts attend the andappointedand do schoolsregularly
as to and the schools toaforesaid” and visitsupported inspect

and ofinto and theregulation discipline proficiencyinquire
1789, Last,19, in whichc. 7. a provisionthe students. St. §

the education andpublicreveals close betweenrelationship
in minds the members ofthe survival of the the ofrepublic

remains in effect(and todaythe Commonwealth whichearly
71, to30),as L. c. 1789 directed teachersG. the statute§

the “virtues which areyoungchildren and inpeopleinstruct
is. . the which the Constitutionrepublican. basis upon

1789, 19, 4.66structured.” St. c. §

youth”enjoined of in the State “to1789 all “instructors66The statute
endeavours, youthminds children andimpressbest on the ofexert their to

instruction, justice, andprinciples piety,and ofto their care thecommitted
truth, country, humanity andregard to their universala sacred to love

benevolence, chastity, moderation andsobriety, industry frugality,and
upon which. . . basisvirtues which are thetemperance, and those other

19,1789, alsoSt. c. 4. Itis structured.”republican §the Constitution
instructors, to leadduty to endeavourbe the of suchmandated: shall“[I]t

admit)(as par­aages capacitiesand will intounder their care theirthose
virtues, totendencyunderstanding of of the beforementionedtheticular

Constitution, blessingstherepublican and to securepreserve perfectand a
tendency ofpromote happiness; and theliberty;of as to their futurewell as

opposite slaveryto and ruin.” Id.the vices
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Dedham,In v. 16 141 (1819),Commonwealth Mass. this
court considered the of Arequirements the 1789 statute.
grand had an againstissued indictment thejury inhabitants
of the town of them failingDedham with to main-charging
tain a grammar school “in thatsubversion of diffusion of.

education,and inknowledge, hindrance of that ofpromotion
which the a freeof and whichprinciples government require,
the constitution of the commonwealth theenjoins; against

commonwealth,andpeace of said the ofdignity and form the
1789,statute in such case made and c.provided 19].”[St.

Id. The town defended on the that gram-basis it aemployed
mar school master in one of its “town districtor schools.”
This court rejected Dedham’s “Theemphatically defense:

1789,schools the statute c. torequired by are be[St. 19]
town,maintained for the benefit of the whole as it is the wise

policy of the law to allgive the inhabitants equal privileges,
for the education of their in thechildren schools. Norpublic
is it in powerthe the to the minoritymajority depriveof of

If, then,this the inprivilege. schools three theof districts are
to schools,be considered as grammar and those in the other
districts as of another thedescription, whole ofproceedings
the town irregular; doubted,have been and it well bemay
whether the themoney of town can be lawfully appropriated
to the of schools thussupport Everyinstituted. inhabitant of
the town a tohas inright the bothparticipate benefits of

schools anddescriptions [reading writing schools andof
grammar schools]; and it is not for a town to es-competent
tablish a grammar school for the one ofbenefit of thepart
town, other;to the exclusion of althoughthe the money

be,raised thefor of othersupport mayschools in respects,
fairly If the soapportioned. the whole of raised themoney by

districts,haddefendants been inexpended three no one
would contend for suchthe of an Yetlegality appropriation.
the of the case is the same. For twoprinciple present the

of are to as anddescriptions schools be considered distinct
schools,ofindependent each other. Both must be town and

not for the of (Em-schools benefit a of the townpart only.”
Dedham,phasis v. 146.supplied.) supraCommonwealth at
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1789, werevarietyIn the a of school lawsyears following
The authorized the inhabitants of townsLegislatureenacted.

schoolhouses, landto to and tomoney repair purchaseraise
schoolhouses;new a tax-buildingsand for mandated district

(for that districtsing those towns had subdivided intosystem
en-law);for as the andbyschool authorized 1789purposes

concerningacted various other the ofprovisions system pub-
1826,lic schools in the Commonwealth.67 In the Legislature

committee,each town to elect a school eachrequired charged
duties, re-with and instituted aschool committee specified

St.or “return” to the of the Commonwealth.port Secretary
return,1826, c. 170. its a school committee wasBy required

thetopics, including:to on a number ofannuallyreport
of“for instructionpreceding yearamount the thespent

three,of in town into(dividedthe number theyouth”; pupils
— seven, seven four-those under those between andgroups

ofteen, of theyearsover fourteen numberage);and those
old, doif whoany,between seven and fourteenpupils years

school; and number of over fourteenpersonsnot attend the
inhad a to educationrightand under “who havetwenty-one

Commonwealth, toin who are unablethe schools thispublic
5,read or write.” Id. at 6.§§

11;1800, 9; 1802, 1811,67See, 8, (authoriz­e.g., cc. c. 24St. St. c. St.
ing ofmoneyof on the inhabitantstown assessors to “remit sums assessed

District, building, orany purpose purchasing, repairingSchool for the of
houses, money as­furnishing they anyremit sums ofschool as have to

district, defraying orany for townon the inhabitants of town orsessed
1815, as whole toexpenses”); (authorizing141 a town adistrict St. c.

repairmoneyraise to build ora decision of a town district not tooverride
district, providing in the event of a townthe and thata schoolhouse within

override, torepair schoolhouse is be assessedmoneythe to build or the
1822,1817, 14;district). c.against also St. St.the members of the See

5,0001824,99; (authorizing towns of fewer than inhabitantsc. St. c. Ill
Writing,Reading,youth “Orthography,into hire a teacher to instruct

Grammar,Arithmetic, good ratherGeography and behavior”English
Greek, authorizingthan, suchrequired, in Latin and andpreviouslyas

bepublic “tomoney supportthe of the schoolsapportionto the fortowns
town,districts in suchapplied supportthe of such schools in the severalfor

ofmay judge be for the instructiontown to bestin such manner as the
townpublic schools in theprovided maintained theyouth” the towntheir

•law).byperiods requiredfor the time
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1827,In the andLegislature repealed existingthe statutes
1827,enacted c.a new school law. St. 143.comprehensive

consolidated, amended,The 1827 statute and added to the
Thus,previous school it each orprovisions. required town

district to maintain to specifiedschools teach forsubjects
time,specified of to the numberperiods according of inhabi-

143,1827,tants in town or c.(St. 1);the district author-§
— —ized did notbut towns to subdivide into dis-require

(id.tricts for 2); enjoinedschool at teachers topurposes §
instruct in the virtues which theyouth “upon Republican

“authorized,is (id. 3);Constitution founded” at empow-§
ered and directed” the towns to raise formoney the support
of (id.schools at mandated4); the election of a school§
committee in each andtown the duties schoolspecified of

(id.committees at 5)68; mandated the creation of “pruden-§
tial” districts,committees in towns subdivided into and speci-
fied (id. 6)69;their at aduties instituted system for provid-§

withing 7)70;students school books (id. at therequired§

“general charge68The school committees to superinten­were take and
town;publicdence” of the schools the requirein to evidence of the fitness

fitness;of to issueteachers and certificates of such to determine the num­
attending school;ber of quarterlystudents the town-wide to make visits to

the school “properlytown-wide to ensure that students suppliedwere with
“enquire regulationbooks” discipline”and to into the and of the school

students;proficiency”and the and“habits of the to visit districtthe
schools town purposes beginningin the for the same ofat the and end the
term; kept byand to visit “all the schools once a “with­town” month[the]

143,giving 1827,previousout notice tothereof the instructors." St. 5.c. §
prudential69The were keepcommittees to the district inschool house

order;good house,there theyif were no school were to find “suitablea
district; fuel,place” school “provide thingsfor the in the to and all neces­
students;sary for the comfort” of the to select contract teacherand with a

district;in providethe and to information and assistance to the school
1827, 143,c.committee of the town. St. 6.§

70The school committee was to “direct and determine the books toclass
classes,be respective byused in the in all the keptseveral schools [the]

town” (except purchasethat it could “never direct” or booksthe use of
any particular religious tenet”),favour or purchase“calculated to sect to

cost,them,expense, guardi­the parents,books at town and to sell at to the
ans, or of the who providemasters students were to them to the students.

master,parent, guardianIn the the did supplyevent that or not studenta
books, supplywith schoolthe committee was directed to the withstudent
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to to thereports Secretaryschool committees make annual
(id. 8, 9)71;at theof the Commonwealth empowered§§

build,or raise tomoneytowns districts within the towns to
(and land)or a school house torepair, purchase purchase

at a school district(id. 10); taxing system (id.prescribed§
11, 12, the which13);at meet-specified procedures by§§

14);in to be at(id. grantedthe districts were calledings §
16,(id. 17);the towns certain over the districts atpowers §§

in the Commonwealth “a bodymade each school district cor-
and liabilities at(id. 17);withporate” specified powers §

last,and, tofor a town’s refusal raiseprescribed penalties
choosefor the of schools or to a school com-money support

committees,mittee or and directed that such pen-prudential
to be used for the of schools in the townalties were support

(id. 19).72at §
1834, theIn the created “MassachusettsLegislature
Fund,” a fund for the aid and“permanent encourage-School

169,1834, Publicment of common schools.” St. c. 1. mon-§
to theies from two sources were create fund:appropriated

ofnotifyof and to the town assessors theexpensebooks at the the town
master, guardian provideparent,of or who had failed to thenames the

add theThe town assessors were then directed to coststudent with books.
parent,delinquenttax on theof the books to the next annual levied

master, However, parent,guardian.or if the assessors determined that the
master, able,guardian paywas and afford the wholeor “not cannot to

account,”their the was “exoner-expense suppliedof books so on latterthe
1827,expense.”such St.payment partfrom of the whole or ofated the

143,c. 7.§
whichprovision requirement of annual returns had71This continued the

170, 5,earlier, 1826,year in St. c. 6.been instituted one §§
neglected money for the72Any which or “to vote and raisetown refused

penalty equalthe amount of “a sumsupport of was assessed a inschools”
raise for thehighest sum which such town had ever voted toto twice the

therein”; any atown which failed to choose schoolsupport of schools and
$100was an amount betweenprudential committees assessedcommittee or

paidmoney paid penalties$200. was to be toThree-quarters inand of the
committee,(or if were no school toschool of the town therethe committee

town) supportfor of thewas to be used theselectmen of the andthe
inschools the town.
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Maine,73frommonies the sale of lands inpublic and monies
recovered theby State in its claim theagainst United States
for services rendered. The samemilitary theyear Legislature
created this State-wide fund for the ofsupport public
schools, Governor Davis addressed the onLegislature the

oftopic education.public Echoing the themes which had
animated the framers of the Constitution and the first legis-
lators and magistrates Commonwealth,of the he declared
that the ofpeople Massachusetts owed the colonial set-early
tlers “a debt of never ending gratitude for freeestablishing
schools to be maintained at the public and he con-expense,”
tinued: great“The wisdom evinced in thus outboldly striking
a course of whichpublic policy the rich torequired aid in
educating the andpoor, which is to revolu-rapidly tending

world,tionize the has not been wasted theirupon posterity,
for free schools have ever since been cherished and main-
tained as the nurseries of virtue and Soliberty. im-deeply
bued with this attachment was the mind whenpublic the

framed,Constitution of the State was sections,that one of its
in oflanguage singular beauty, enjoins on those who admin-
ister the government the ofduty promoting the diffusion of
knowledge as the basis of civil liberty.”74

73The appropriatedstatute to the Massachusetts School Fund all monies
which had previouslybeen obtained publicfrom the sale of lands in
Maine, along fifty perwith cent of all monies which would be obtained in

1827,the 169, 1820,future from such sales. St. c. 1. In Maine had§
separated State;from Massachusetts and separate uponbecome a sep­the
aration, State newlylands in the created State of Maine were divided
equally Hatch,between Massachusetts and generallyMaine. See Separa­

(1784-1820),tion of Maine in 3 HistoryCommonwealth of Massachusetts
(A.B. 1929).548-579 Hart ed.

Address, 21, 1834,74Governor’s Jan. in 1834 Resolves of the General
569,Court 575-576. Governor Davis described the virtues publicof the

schools: “In these open privilegesinstitutions which are with all their to all
persons, even pauper uponto the who public charity, superioritylives in
intellectual advancement onlyconstitutes the distinction. Here the oflove

pursuits springs up; strengthenedintellectual here the morals are and often
purified; and here is laid the foundation of the future eminence and useful­
ness of most of our citizens. . emphatically. . Free schools are the semi­

and,people, firmament,naries of the like the natural sun in the shed their
animating vivifyingand uponinfluences all.” Id. at 576. He heralded the
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3.

longmade aftermagistratesandby legislatorsStatements
Constitution, unlike those made at theof thethe adoption

thereafter,or shortlythe Constitution’s adoptiontime of
as indications of the contemporarylittle valueprobativehave

in 1780. this limi-Despiteof the Constitutionunderstanding
tation, however, a Re-we note here the statements of 1919

Education,on because ofof the CommissionSpecialport
The specialissues in this case.their to thepertinence precise

andresolve of the General Courtwas created bycommission
of the andLegislature appointeeswas of memberscomposed

withchargedcommission wasof the Governor. The special
makingand rec-systemsthe State’s educationalinvestigating

of educa-for the co-ordination“proper publicommendations
work resulted in the en-the commonwealth.” Itstion within

afor the distribution of portionof An Act to provideactment
tax, income of the Massachusettsincome and of theof the

schools,fund, thethe ofpurpose improving publicschool for
1919,St. c. 363.

in edu-wide thecommission found disparitiesThe special
Stateto students across theavailablecational opportunities

who takes comfortthe reader of this reportand stated: “To
for mainte-taxingor town is nowcityin that histhoughtthe

afford, on theand isall it can possiblynance of schools
would be a... itwell its unfortunatesdoing bywhole pretty
cities, theto visit the poorerrevelationdisconcertingrather

rural sections of thesettledtowns andstruggling sparsely
of theState, girlsof andboyssee how a numberlargeand

fordenied thebeing equal opportunityareCommonwealth
V, II, of the Massachu-sectionchapteran education which

assertingin theexample of Massachusettsof the“auspicious influence
poor.of the Itought to the educationrich to contributeprinciple, that the

power, whose influ-great of moraldevelope this sourcewas left to her to
seen, knowledge, the intel-dispellinginthe avenues toopeningis inence

achievinginpoor,the andnight overshadowthat would otherwiselectual
citizens, privileges andthem, laboring newgreat class ofall thefor and

sustaininginconspicuouslessIts influence is nothappiness.sources ofnew
Id. at 576-577.we most value.”whichevery where the institutions
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setts Constitution guarantees.” of the Com-Report Special
27 (1919).mission

The commissionspecial recommended the creation of a
general Commonwealth,school fund in the in-supported by

tax,come which would be “distributed to all cities and towns
so as to assist them in education andsupporting equalizing
educational opportunities.” ofReport the Commis-Special
sion, supra addition,at 20. See id. at 54-57.75 In the special
commission recommended a new formula for distributing the
income of the Massachusetts School Fund which “takes into
consideration the actual needs of the town and its valuation.”
Id. at 21. See id. at 57-58.

The special commission did not mince words in describing
the need for these measures: state can showprobably“[N]o
a greater diversity among the towns and cities with torespect
their financial toability maintain schools Massachu-[than
setts], and no state can a social andproduce industrial situa-
tion that makes more a levelnecessary high of general edu-
cation throughout all communities.” Id. at 29. The Report
described the early commitment to public education in Mas-
sachusetts and noted that earlier days, when wealth“[i]n
was more evenly State,distributed over the the system [of
local funding] was not seen at its Now,worst.” Id. at 30.
however, the need for “equalizing educational opportunity”
(id. at 29) across the towns was acute: Massachu-“[W]hile
setts has some of the best schools in the shecountry, also has
some of the Id.poorest.” at 31. Lastly, the Commission gave
its view that excellence of schools independs large“[t]he
measure theupon amount of money spent them.”upon Id.

75This recommendation for a State-wide fund for education from monies
throughraised (andthe income tax the adopting recommendation)Act the

yearscame four after the ratification in 1915 of a constitutional amend­
grantingment the General powerCourt authorityand ... to im­“[f]ull

pose levyand a tax on income . . . .” Art. 44 of the Amendments to the
Massachusetts Constitution.
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con­had occasion tocases have wenone of our priorIn
5, 2,II, “legisla­a ondutyc. imposeswhether Partsider §

education toan adequatetomagistrates” providetures and
however,are, con­the State. Our casesofpeoplethe young

Induty.such aview that the section imposessistent with the
ofcases, that various actionscourt has heldseries of thisa

on it bywith the “duty” imposedaccordedLegislaturethe
5, 2, the as theII, dutyand has characterizedPart c. §

education.” Nich­generalto forobligation provide“public
65,297 Mass. 68Lynn,olls v. & School Comm.Mayor of

of the obliga­“In theThere we stated:(1937). performance
5,II, c.Commonwealth” Partbyon thetion thus imposed

Court” to2, of the Generalit was “within the competency§
and the ofpledgethe saluteflaga statute “requiringenact

v.Id. 69. In Antellschools. atin theallegiance” public
103, “Edu­Stokes, (1934), we declared:287 Mass. 105-106

and with anx­at public expensecation of wasyouth provided
ofcolonial andthrough provincial periodssolicitude theious

cherish schoolsto maintain andduty publicour Thehistory.
Further,Constitution, 5, wec. 2.”declared in thewas §

totaken care”“jealousCourt hadnoted that the General
en­toauthorityofficers with adequateclothe “municipal
ofof theefficiency systemthecourage highest practicable

therefore,and, that, Haver­education,” 106; theid. atpublic
to issue and en­was fully empoweredhill school committee

students fromhigh par­rule schoolforbiddingforce a public
v.inin societies. CommonwealthSimilarly,secretticipating

aff'd,436 207(1905),St. 187 Mass.Ry.,Interstate Consol.
5, 2,II, ofPart c.the court declared that(1907),U.S. 79 §

of aLegislature’s passagethe“justified”the Constitution
publicto transportrailway companiesstatute streetrequiring

“The ofdutyat half fare:to and from schoolschool children
indiligentto be themagistrates promotionandlegislatures

in c.education, is declaredspeciallyall theamong people,of
to5, 2,” gives helpstatute at issue “merelyand the [the]§

Id.knowledge.”ofin connection with their acquisitionpupils
Amherst, 500, (1866)503v. 12 Allenat 439. See Merrick
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(in a grant of Federal lands to beaccepting used for an agri-
State,cultural incollege the “the legislature not actedonly

within itsstrictly constitutional but inauthority, also accor-
dance with the duty enjoined it anupon by express provision

constitution, 5,of the c. 2”).§
Moreover, in Lynch Educ.,v. Commissioner 317 Mass.of

(1944), II,73 in the 5, 2,course of thatholding Part c. §
does not therequire Commonwealth to provide free educa­
tion in State teachers colleges, the court stated in effect that
the provision does therequire Commonwealth to freeprovide
education in the andelementary secondary public schools:
“There is nothing in the contention of the thatplaintiffs

II, 5,c. provides for free education not inonly[Part § 2]
common schools but also in higher institutions of learning
such as teachers colleges” added).(emphasis Id. at 76.
“ ”schools,’‘Common schools’ stated,or ‘public we “em­
brace theonly grade schools and high schools.” Id. Much
earlier, in Andover,Jenkins v. 94,103 Mass. 97 (1869), the

II,court wrote 5, 2,that Part c. the“requires legislature§
and the magistrates, among other things, to ‘cherish’ ‘public

”schools and grammar towns,’schools in the and that Part
II, 5, 2,c. “clearly to the [system of common§ refer[s]
schools], and solemnly to their inimportancetestifies]

amaintaining ofsystem popular government, which shall se­
cure not order,only peace and but individual freedom and
elevation of character.”76 More inrecently, Care & Protec­

Charles,tion 324,399 Mass. 335 (1987), in thebalancingof
ofrights toparents educate their children at home against

the State’s interest in citizens,itseducating young we held

Andover,76Jenkins v. (1869),103 Mass. 94 concerned the definition of
the “publicterm schools” in art. 18 of the Amendments to the Massachu­
setts Constitution. The schools,court ruled that it “included all from those

grammarlower than schools,schools commonlyto those highknown as
established and maintained in the several cities and parttowns as of the
general system popularof education” and that the term “synonymouswas

schools,’with ‘common in Andover,the broadest sense.” v. supraJenkins
at Andover,98. The Punchard Free School in which was under the direc­

eight trustees,tion of privately appointed rather than under the direction
officials,publicof “publicwas not a school.” Id. at 101-103.
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2, in en­II, 5, the State’s interestc. “proclaimsthat Part §
educated.” Id.77that its citizens aresuring

v.weight CushingonconsiderableplaceThe defendants
the(1846). Cushing, question10 Met. 508 InNewburyport,

to tax themselves to supportthe of townspowerwas whether
to raise tomoney supportwas limited to the powerschools

which were re-theyof schoolsthe number andonly type
23, 1-6) toc.(Rev.State statute Sts.quired by §§[1836]

maintain, could tax themselves to supportor whether they
court held that the statute requiringschools. Theadditional

set amerelynumber of schoolstowns to maintain a specified
maintain,the town couldminimum on the number of schools

morethemselves to supportthat the towns could taxand
to maintain. While the caseschools than werethey required

inter-the courtinvolved a matter of statutory interpretation,
them bythe caststrong light uponthe statutes “underpreted

liberal, ofand views of the foundersjust, enlightenedthe and
constitution, ,Commonwealth, c. 5 2.”in the stateour §

II, 5,c.court stated that Partat 511. TheCushing, supra
terms, of2, objectthe“announce[s], energeticin clear and§

free sustainedgovernment byto establish athat constitution
that thisand educatedintelligent people;an enlightened,

of theextend, peo-as to all classesshould as far practicable,
made the of theduty legislatureand for this it isple; purpose

laws, who may expoundand of the magistrateswho make the
otherthem, (amongof literatureto cherish the interests

schools, in theschools andmeans) grammarby public

educating citizens in theinterest in its77 We also described the State
beginning of itsgoverning thehistory State statutes education:of “[F]rom

importance in theemphasized the crucialhistory, the Commonwealth has
324,Charles, Mass. 335Protection 399of children.” Care &education of

has been that(1987). “great object provisionsof these of the statutesThe
336,educated,” v. Rob­quotingid. at Commonwealthall children shall be

372,erts, (1893). regard lies in“The state interest in this159 Mass. 374
receive an education.”ensuring residing within the Statethat the children

Charles, 336,supra that a schoolatWe held in & ProtectionId. Care of
home education “certain reasonablemay impose and enforce oncommittee

privaterequired publicfor andsimilar to thoserequirementseducational
schools.”
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towns.” “strong light,”at 512. Under thisCushing, supra
the court determined that the towns were free to raise money

were, statute,to more schools thansupport they by required
maintain, however,to that schools were “townprovided,

schools and fordesigned general education of all the people”
in(emphasis original). at 513.78Cushing, supra

We inperceive nothing logiceither the or the ofholding
to theCushing defendant education officials’support argu-

II, 5, 2,ment that Part c. does not a onimpose duty “leg-§
islatures and magistrates” to for theprovide education of the
children of the Commonwealth. To the the decisioncontrary,
that the statutes the towns topermitted raise formoney
schools beyond those which they were toexpressly required
maintain as long as the additional schools were “designed for
the general education of all the people” thesupports argu-
ment that the Constitution requires Legislatures and magis-

—trates to provide for the ofeducation the all thepeople
people.

Nor are we detained by our decision in v. BoardMcNeely
Boston,Appeal There,358 (1970).Mass. 94 we heldof of

II, 5, 2,that Part c. of the Constitution afforded Suffolk§
noUniversity special as anexemption, educational institu-

tion, from the Boston Zoning Code. While we stated in that
II,case that the 5, 2,Part c. “has never been cited as a§

constitutional command orforbidding requiring specific legis-
action,” 104,lative id. at our holding was limited to the de-

termination that the. section had no force in the con-zoning
troversy before the court.

78The court reasoned requiredthat sum byto be raised” the stat­“[t]he
“proportionedute was not educated,”to the numbers to be and observed

that “it must have been as manifest legislature,to towns as to the that a
provision quite adequate exigenciesto the of one quitetown would be inad­
equate to 508,those of another.” Cushing v. Newburyport, 10 Met. 519
(1846). The requiringstatute the towns to maintain schools set the number

requiredof accordingschools town,to the number of families in the and
largestthe provided families,town it for was one yetof 500 some towns

composedwere manyof more than 500 families. Id. at 518.
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of ed-history publicthegreat lengthWe have reviewed at
an under-might gleanin Massachusetts so that weucation

5, so,In we havedoingthe of c. 2.standing meaningof §
and the theprovince,the of thehistory colonyconsidered

education therelating underlyingand toconceptscondition
and, inof the Commonwealthof the Constitutiondrafting

5, of the2. We have examined the intentionc.particular, §
Constitution,framers, of thethe and the structurelanguage

words, acts,the towns and also thethe ratification process by
time, and, theof that especiallyand deeds of contemporaries

views, addresses, (magis-of Governorsearlyand statutes
we have consideredlight,In thistrates) Legislatures.and the

the words and “cherish” foundmeaning “duty”the ofproper
5, review is that the wordsemerges2. What from thisin c. §

obligatory.or buthortatory,are not merely aspirational
has a todutyWhat also is that the Commonwealthemerges

children, inall its rich and poor,an education forprovide
of Commonwealth at the publicand town theevery city

level, not to servedesigned onlyand that this isdutyschool
children, but, tomore fundamentally, pre-the interests of the

toas free citizens of a free Statethem topare participate
government,meet the needs and interests of a republican

the Commonwealth of Massachusetts.namely
executive and(magistrates)This lies on theduty squarely

of this Commonwealth.brancheslegislative (Legislatures)
inhas been placedThat local control and fiscal support

on local gov-ourthrough historyor lesser measuregreater
the of this conclusion.validitydoes not diluteernments

the Commonwealth towithin the ofpowerWhile it is clearly
to local gov-of the dutysome of thedelegate implementation

ernments, include a to abdicate therightsuch does notpower
onandmagistrates Legislatures placedonobligation imposed

the Constitution.them by
In sobefore us.remaining questionsWe now turn to the

the structuresstatutory pertainingwe considerdoing, briefly
fundingschools and to theof the publicto the administration

decide twowe mustUltimately,utilized.schemes presently
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First,additional fundamental questions. what does the con-
Second,stitutional mandate entail? on this record is that

mandate violated?being
We shall then conclude a brief discussion ofby what reme-

dies bemay for this court toappropriate require.

IV

We turn now to a of thedescription schemesstatutory per-
totaining the present of the State andinterrelationship local

governments in regard to education in the schools.public
Much of what we shall set forth is a ofreprise the his-long

Commonwealth,oftory this as we have described it.already
Having concluded that the to educate is anduty enforceable

Commonwealth,one which rests on the we describe the ad-
ministrative and financial schemes as they exist.presently
This we deem so wenecessary may determine whether the

weduty have described is violated.being

A.

1. Administrative structure the Commonwealth’s publicof
school system. The Legislature has enacted a ofcomplex
statutes that identify, assign, and mandate various responsi-
bilities related to education.public 15;See G. L. c.generally

69;G. L. c. G. L. c. 76. While we do not topurport canvass
statutes,all the we note here thebriefly broad outlines of the

existing legislation.
The torequirement maintain schools ispublic assigned to

the towns and cities of the Commonwealth: town orEvery
incity the Commonwealth is torequired maintain “a suffi-

cient number of schools for the instruction of all children
who may legally attend a public 71,school therein.” G. L. c.

71,l.79 See G. L. c. 4 towns(requiring§ of 500 house-§
holders or more to school,maintain higha unless exempted).
Towns and cities must and“provide maintain a sufficient

schoolhouses,number of properly furnished and conveniently

71, 1,79General Laws 1789, 19,c. is a direct descendant of St. c.§
and, that, turn,in was a descendant of the required1647 law that the
towns to maintain schools.
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enti-accommodation of all children thereinsituated for the
71,schools.” G. L. c. 68. Two ortled to attend the public §
formtogether regionalor cities to amay joinmore towns

71,these See G. L. c.school district to meet responsibilities.
14-15.§§

town,of the schools in eachcharge” public city,“General
is to a electedassigned locallyor school districtregional

71,in G. L. c. 37. Theschool committee each community. §
has identified and mandated the dutiesLegislature specific

See, 71,G. L. c.e.g.,and of the school committees.powers
a37-67. These include the ofappointment superintendent§§

71, 59, for each of(G. 59A),of schools L. c. principals§§
71,(G. 59B),in the district L. c and teachersthe schools §

decisions,71, 38). In addition to(G. hiringand aides L. c. §
ten-chargedthe school committees are with compensation,

ure, 71,L. c. 40-42.and removal decisions. See G. §§
inTo and oversee education the schools andguide public

the Legislatureto set State-wide andpolicy requirements,
created State administrative structures. The Board ofhas

1837,80(board),Education which dates from was created to
serve, education in thegeneraland“support, plan public

15,15, 1G,schools.” G. L. c. first See G. L. c. IE.par.§ §
rangeThe has the board with a of broadLegislature charged

and coordination educa-planning, support responsibilities,81

1837,80See St. c. 241.
15, 1G, 1992, 414,through 1. The81See G. L. c. as amended St. c. §§

centralized, wide, long-rangeprovide planningState serviceboard “shall
(fourthpublic par.); “may provide necessarysuch servicesfor schools” and

beyond capacity support separatelypublicto local schools as are their to
(third par.). be a communication and information centerThe board “shall
serving (second par.); provide a common centerpublicall schools” “shall

evaluation, innovationsdevelopment, adaptationand of educationalfor the
(fifth par.); and shall “delineate and locate such otherpublicfor schools”

improve operation publicof all schools andsupporting services so as to the
(ninth par.). “mayquality programs” The boardthe of their educational

system” (twenty-­any public schoolcollect and maintain information from
comply withpar.), and it see to it that all school committeesninth “shall

relating operation publicthe schools” and “in the eventall laws to the of
refer all such casesnoncomplianceof the commissioner of education shall

general appropriatefor action to ob­attorneyto the of the commonwealth
15, 1G,compliance.” twenty-fifth.L. c.tain G. §
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duties,82 State aid toregardingdutiessettingtian standard
and responsibilitiesschools,83 numerous other powersand

alla, G. L.interthroughout,in provisionswhich are specified
71B, 72,71A, c. 76.8415, 71, c. c. andc. c.c.

of Educa-a Departmenthas also createdLegislatureThe
of the boardtion, and controlwhich is under the supervision

of15, the Commissioner1), and is headed(G. byL. c. §
secretarythe board’sCommissioner serves asEducation. The

officer foras the chief Stateexecutive officer andand chief
15, TheG. L. c. IF.education.secondaryandelementary §

work sup-of all educationalCommissioner has “supervision
L.the commonwealth.” G.in whole or in part byported

69, divisionsestablishingis withchargedc. 1. The board§
instruction, administrationin areas of curriculum andthe

school facilitiesresearch and development,and personnel,
assistance,services, occupa-State and Federaland related

15, 1G,by to establish the minimumrequired82The board is G. L. c. §
days alength day and the minimum number of school in schoolof a school

(tenth publicfor classes inyear par.); pupil-teacherthe “maximum ratios
(twelfth par.); “permissible andelementary secondaryand schools” the

ages (thirteenth par.); “minimummandatory for school attendance” the
public requirewhich schools theireducational standards for all courses

(fourteenth par.); the “minimum standards for allstudents to take” and
settingbuildings” (fifteenth chargedis withpublic par.).school The board

(twenty-secondschool districtscriteria for a minimum State standard for
(board plan­par.); developing planseducation to meet State needs is the

ning authority programs theapprovingand for Federal education in Com­
monwealth) establishing guidelines for(twenty-fourth par.); and standards

development budgets (eighth par.); approving “the educa­the of school
personnel publicin theappointments professionaltional standards for for

(eleventh regulationspar.); promulgating “which establishschools” and
by for the evaluation of teach­principlesthe to be used school committees
(thirty-seventh Board Educ. v.par.).ers and administrators” See also of

240, (1993).Quincy, 246 & n.7School Comm. anteof
15, 1G, annuallyrequiredis under G. L. c. to evaluate83The board §

changes necessaryrecommend asefficacythe of the State aid formula and
(twentieth and federal fundspar.) and it is authorized to “withhold state

provisions of lawcomplywhich fail to with thefrom school committees
regulationpublic any of said boardoperationrelative to the of schools or

15, (twenty-first par.).authorized” in G. L. c. 1G§
include, authority grant provisional per­andexample,for the to84These

teachers, rangeprincipals, and a of other educationmanent certificates to
71,professionals. G. L. c. 38G.§
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education, education,tional and educationalspecial person-
IF,15,L.nel. G. c. first The Legislature haspar. also§

education;ancreated council on theadvisory council’s pur-
“tois recommendpose policies designed to theimprove per-

formance of all education inpublic systems the common-
15,G.wealth.” L. c. 1H. The council is charged with the§

others, toamong such asduty, “recommend willpolicies pro-
coordination,mote and facilitate effectiveness and efficiency

in operationthe of all education inpublic systems the com-
monwealth.” Id.

In addition to andidentifying, assigning, mandating re-
education,tosponsibilities public Legislaturerelated the has

itself addressed numerous issues concerning education.public
Thus, 71, 2,for G. L. c. 1 and mandateexample, basic§§

schools85; 76,curriculum in 1,the G. L. c.requirements §
contains- school attendancecompulsory G. L.requirements;

education;c. 71A addresses bilingualtransitional G. L.
c. 7IB concerns education for childrenspecial programs with

needs; and L. c. 74special G. addresses vocational education.
demonstrates,As this brief of thesketch statutes the Leg-

islature has itsrecognized constitutional toduty provide for
the education of the Whether what thepopulace. Legislature

is,ishas done sufficient to fulfil that constitutional ofduty
course, however,another We recognize,matter. that the de-

left,tails of of suchimplementation a are best atduty least
to the theinitially, legislativeexecutive and to branches of

Thus,government. isit within the domain ofgenerally the

give training orthography,85Schools “shall instruction reading,and in
arithmetic,writing, English "language grammar, geography,the and draw­

music, States,ing, historythe and constitution of the United the duties of
education, education,citizenship, physicalhealth goodand behavior.”

“71, addition, elementary highG. L. c. 1. In n publicall and schools§ [i]
civics,history includingAmerican and the of theconstitution United

States, independence rights,the declaration of and the bill of and in all
public historyschools the of theconstitution commonwealth and local and
government, taught subjectsrequired pro­shall be as for the ofpurpose

thereof,.moting greater knowledge fittingcivic service a ofand and the
pupils, morally intellectually, citizenship.”and for dutiesthe of G. L.

71, 71,c. 2. See also L. c. 30.G.§ §



611Mass.415
Office of Education.of the Executivev. SecretaryMcDuffy

willhow theyto determinemagistrates”and“legislatures
5, of theirII, 2. In fulfilmentc.Partunderdutyfulfil their §

done, someassign responsibili-havetheyasmay,duty, they
Common-of thecommunitiesto the localeducationties for

forhowever,times, responsibilitythe ultimateAt allwealth.
magis-and“legislaturesto thebelongstheeducating public

met, or if ais notof the Constitutionthe mandatetrates.” If
longernoat one timewhich workedstructurestatutory

fallsfailure to educateworks, for thethe responsibility
Commonwealth, “legislaturesthespecificallyon thesquarely

ab-notthey maybutdelegate,They mayand magistrates.”
at-indicate, any way“Withoutduty.constitutionaltheir
toof the Legislaturerightful provinceinvade thetempting to

sincebusiness, certainlythe duty,we haveconduct its own
137,Madison, 178 toCranch) (1803),(1v. 5 U.S.Marbury

undertakenand the actionsa claim that a lawadjudicate
re-fall short thelaw conflict withto thatpursuant of][or

‘This,’ of Mr.in the wordsof the Constitution.quirements
Marshall, of judicial‘is of the essenceveryChief Justice

” 550,Gen., Mass.378v. Treasurer & Receiverduty.’ Colo
Fin.,& 382Admin.(1979). Secretary553 See Moe v. of

629, theSecretarySee also Bowe v.(1981).Mass. 642 of
Commonwealth, 230, (1946).Mass. 244320

As consti-scheme. presently2. The schoolpublic funding
from threetuted, for schools comesfunding the public

monies,monies, and Federal monies.Statesources: local
of thefor four to five centperFederal monies account only

fortargeted specificand are generallytotal expenditures,
assessed, collected, andmonies are moniesLocalprograms.

local funds is the local prop-used The main source oflocally.
71, 34, that “[e]verytax. General Laws c.erty provides§

of moneytown shall an amountannually provideandcity
schools as required bysufficient for the of the publicsupport

however, no" or town shall be re-71], that cityprovided,[c.
the of the publicto more forprovide money supportquired

ofbodyvote of the legislativeschools than is appropriated by
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the or town.”86 Incity each town or the school commit-city,
tee an schools,annualprepares budget for therequest which
the local on,appropriating authority then votes along with

torequests funds forappropriate a wide ofvariety municipal
services such as andpolice fire andprotection health.public
See 44,generally regarding cities G. L. c. (submis-31A§

44,sion to G. L. c.mayor); (submission32 from tomayor§
council andcity vote by city council); towns L.regarding G.

41,c. (submission59 to appropriation, or financeadvisory,§
committee); 41, 60; 39,G. L. c. G. L. c. (town16§ §
budget and madeprepared available to town inhabitants);

40,G. L. c. 5 (town meeting vote on town budget).§
The ofsetting local taxproperty rates is a complex process

involving both local and State officials. See An-generally
drade v. City Gloucester,Council 337,406 Mass. 340-341of
(1989). Local tax rates must be the Commis-approved by

Revenue,sioner of and no local rate is fixed until such ap-
59,isproval obtained. G. L. c. 21D and 23. General§§

59,Laws c. (b),21C inserted theby initiative proposal§
2’/a,”known as “Proposition limits the amount of local taxes

which any or towncity assess in amay given fiscal toyear
two and one-half cent of the full andper fair cash valuation
of the real and personal in such orproperty city town. Mas-
sachusetts Teachers Ass’n v. theSecretary Common-of
wealth, 209,384 Mass. 215 (1981). While the local appro-
priating authority may seek voter toapproval appropriate
specified amounts above the two and one-half cent limitper
for specified apurposes, two-thirds vote of the voters at a
general election is for suchrequired an “override.” See G. L.

59, 21C;c. Massachusetts Teachers Ass’n v. Secretary§ of
Commonwealth,the at 216. Thesupra Commissioner of

Revenue is responsible for thedetermining total limit on lo-
cal taxes for each of cities,the Commonwealth’s towns and

proviso86The byto 34 was inserted the initiative and peti­referendum§
2xh, 1980, 580,tion Propositionknown as generallySt. c. 7. See Massa­§

Commonwealth,chusetts SecretaryTeachers Ass’n v. the 384 Mass.of
(1981). By209 proviso, Propositionthe addition of this 2Vi theabolished

autonomyfiscal of school committees. See id. at 216.
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for or town whichany cityand not a tax ratemay approve
taxes levied to exceedwould “allow the amount of property

59,limit” on local taxes. G. L. c. 21D.the §
source of funds for schools is “StateThe second public

determiningaid.” General Laws c. 70 a formula forspecifies
to be to each towngrantedthe amount of State aid annually

thecity (§§ 2-6)or and states that the of financial“purpose
assistance this shall be to thebyprovided chapter promote

of educational in the schoolsequalization opportunity public
commonwealth,of the to reduce the reliance the localupon

schools,tax inproperty financing and to thepublic promote
of the burden of the cost of school toequalization thesupport

cities, towns, school andrespective regional districts indepen-
70,dent vocational schools.” G. L. c. 1. The haveparties§

however, 1984,thatstipulated, since State aid to schools has
formula,not been determined c.according to the 70 but in-

stead thethrough annual appropriations process.87
In addition theto annual of State aidappropriation (which

— even though longerit is no determined according to c. 70
— is termed 70 Aid” and “Additional Assis-“Chapter
tance”), some receivemunicipalities additional State monies
through the educationalequal grantopportunity program.
See G. L. c. 70A.88 “The of thepurpose educationalequal

grant... is toopportunity accelerate the achievement of the
objectives 70,set 70A,forth in L. c. . . . .” G. L. c.[G. § 1]

70A, enacted,1. Under G. L. c. as grants are to be§
awarded to towns and cities whose total direct service ex-

following 1984, 234,appropriations87See the (overridingacts: St. c. 3§
by 1985,c. 70 specifying cap aid);formula municipality’son each c. 70 St.

140, 1986,(same); 206, 1987, 199,c. (same);3 St. c. 3 St. c. 3§ § §
that,(stating 1988,year notwithstandingfor fiscal provisions anythe of

general special 3,or contrary,law to the specifiedthe amounts as in to§
aid,be distributed under line item 7061-0008 as school inare full satisfac­

70, 3, 6, 1988, 164,7);tion of amounts due under G. L. c. St. c. 3§§ §
1989, 240,(same); 1990, 150,(same); (same);St. c. 3 St. c. 3 and St.§ §

1991, 138, (same).c. 3§
1985, (“An88General Laws c. 70A improv­derives from St. c. 188 Act

ing public Commonwealth”),the of providedschools the which also for a
variety specific grants.of other State
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on schoolspenditures (combining local and State funds) are
less than cent of theeighty-five per averageState of such

(the of all theexpenditures average towns and cities of the
70A,Commonwealth). See G. L. c. 3-5. For six years,§§

1985,instarting such towns and cities were to be awarded
one-sixth of the difference between the centeighty-five per
figure and their actual Id. Theexpenditure. haveparties stip-

1991,ulated that in fiscal year local aid (including both
70 Aid” and the“Chapter educationalequal opportunity

cent,grants) 1992,was reduced fourby and in fiscalper year
addition,the same was reduced by cent. In in fis-twenty per

1992,cal year wasemergency funding legislation enacted.
1991,St. c. 493.

B.

that,The defendants before us ifargue one looks to the
effect,administrative and financing schemes now in that one

conclude, found,must even if a constitutional isduty that the
defendants are theirmeeting constitutional mandate. We dis-

Theagree. essential facts are not in and we are enti-dispute
tled to draw our own proper inferences from them. We need
not conclude that equal is mandated orexpenditure per pupil

it isrequired, although clear that financial exist indisparities
regard to education in the various communities. It is also
clear, however, it,that fiscal or the lack ofsupport, has a
significant onimpact the of education each childquality may

that,receive. the record shows whileAdditionally, clearly the
andpresent statutory financial schemes topurport provide

equal educational in theopportunity public schools for every
child, rich or the is that children in thepoor, reality less af-
fluent communities in(or them)the less affluent of areparts
not receiving their constitutional entitlement of education as
intended and mandated the framers of theby Constitution.

conclusion,For this we need look no further than the par-
ties’ and the recordstipulations to conclude thatappendix
the Commonwealth has failed to meet its constitutional obli-

documents,gation. In these which include extensive stipula-
tions, and affidavits of educationreports, (someprofessionals
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of them defendants or former defendants in case),this we
find statement after statement recounting the Common-
wealth’s failure to educate the children in the plaintiffs’
schools and those Thethey typify. Commonwealth has not

to, discovered,directed us nor have we statements inany the
record tending to show Weotherwise. review the rele-briefly
vant of the record.89portions

In their 1991 of the Committee onReport Distressed
Reform,School andSystems School the defendant members

of the board of a “state ofspeak due toemergency grossly
inadequate financial andsupport,” admit that “[c]ertain
classrooms simply time,warehouse children at this with no
effective education being provided.”90 this admis-Arguably,
sion, itself,by suffices to establish the constitutional viola-
tions, but there Jr.,is more. Harold Raynolds, the former
Commissioner of Education (and a former defendant) has
stated that of themany Massachusetts,communities in“[i]n

lessparticularly affluent communities such as the ones in
—which the school,attendplaintiffs Massachusetts is failing

—and failing more than ever before to achieve goal[the] [of
providing childevery with an foropportunity success in
learning].” Finn,Peter the Executive Director of the Massa-
chusetts Association of School Superintendents, affirms that

is also clear that the education now“[i]t offered in ofmany
communities,the poor including the communities in which

the plaintiffs school,attend is inadequate.”
The parties have stipulated to the of theopinions superin-

tendents of four of districts,the plaintiffs’ which describe in
some detail the Commonwealth’s failure to educate the chil-
dren in those districts. The haveparties stipulated that the
conditions in these schools are of the“typical” schools in the
other twelve communities in which plaintiffs attend school.
The superintendent in Brockton is of the thatopinion “the

facts,89We have 552-555,recited these suprarelevant at and hence
brieflymore restate them here.

report90The board’s appears to draw its information from a number of
Commonwealth,schools in the including (Brockton,at least three districts

Holyoke, Lawrence) in plaintiffswhich some attend school.
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Brockton Public Schools are unable to theprovide programs,
services and that are to meet the needspersonnel necessary

students”;of its that “Brockton is not itsadequately teaching
read”;students to that in“shortcomings the and so-history

cial studies in the Brockton schools . . . haveprograms public
undercut the to educateseverely system’s capacity its stu-

dents to understand the in which live and tosociety they help
students become enlightened in the democraticparticipants

asprocess become adults.”they
The of the Leicestersuperintendent schools statespublic

that “the Leicester school does not anpublic system provide
students”;education to its inadequate that class sizes the

third, fourth, and fifth in Leicester aregrades large“too to
the amount of individualprovide attention and instruction

students”;needed that inby elementary guidance services
the schools “are and the fu-inadequate seriously jeopardize

students”;ture of that administrative support[Leicester’s]
and management are and that “most of the“inadequate”;
Leicester schools are in a terrible highcondition and that the
school is an unsafeextremely building.”

The of the Lowellsuperintendent schools states thatpublic
class sizes in largeLowell are “too for teachers to be effec-

students”;tive with level the “lowelementary that level of
guidance offered in the Lowell schools is topublic inadequate
meet the needs of even an suburbanaverage let alonesystem,

Lowell,the extreme needs of a such as with its un-system
diverseusually largeand of at-riskpopulation percentage

students.”
the that the of theLastly, parties stipulated superintendent

Winchendon schools is of the thatpublic opinion
Winchendon “tends to end with andup inexperienced poor

teachers”; that “there are not forquality enough offerings
students”;advanced that “the science facilities are also poor,

the textbooks are outdated and the middle school labs anti-
and that “Winchendon is unable to an ade-quated” provide

science education for world to its students.”quate today’s
The have that students in theparties plaintiffs’stipulated

districts are offered fewer educational“significantly opportu-
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and lower educational than” students in thenities quality
Brookline, Concord,in ofschools the districts“comparison”

and The outline inWellesley. deficienciesstipulations specific
schools, classes;suchplaintiffs’ largethe as: reductions in

staff; teaching subjects reading,of basicinadequate including
science, mathematics,studies,writing, social andcomputers,

areas; libraries;neglectedother to attract and retaininability
teachers;high training;lack of teacher lack curric-quality of

ulum lack ofdevelopment; funding; administra-predictable
reductions;tive and inadequate guidance counseling.
contrast,In the comparison districts are able to offer “sig-

educationalnificantly greater opportunities,” including:
multi-faceted reading programs; writingextensive programs

resources; instruction;and thorough active curricu-computer
lum and review ensuringdevelopment andcomprehensive up-

curriculum;to-date extensive trainingteacher and develop-
ment; services; acomprehensive student and wide variety of
courses in short,visual and arts.performing In the record
indicates that these districts are able to educate their
children.

5, 2,It is thatclear c. obligates the Commonwealth to§
educate all its children. The bleak of theportrait plaintiffs’
schools and those they typify, largein thepainted part by

owndefendants’ statements and about no ofwhich lack con-
shown,sensus has been leads tous conclude that the Com-

monwealth has failed to fulfil its obligation.91

91Our conclusion that the Commonwealth is in ofviolation its constitu­
dutytional to educate our children is the firstnot decision of its kind. The

highest ofcourts some of our sister States have declared their educational
systems clauses,to violate the equal protection provisions,education the or

clauses,both Dupreeof their Constitutions: v. Alma Sch. Dist. No. 30 of
Priest,County, (1983);279 340Ark. Serrano v. 18 3d 728Cal.Crawford

denied,(1976), Meskill,(1977);cert. 432 U.S. 907 Horton v. 172 Conn.
Educ.,(1977); Inc.,615 Rose v. (Ky.Council Better 790 S.W.2d 186for

1989); State,Elementary (1989);Helena Sch. Dist. v. 236 Mont. 44 Ab­
Burke, Cahill,(1990);bott v. 119 N.J. 287 Robinson v. 62 N.J. 473

(1973); Edgewood Kirby, (Tex.Indep. Sch. Dist. v. 777 S.W.2d 391
1989); State,Sch. (1978);Seattle Dist. No. 1. 2dv. 90 Wash. 476

Herschler,CountyWashakie Sch. Dist. v. (Wyo.),606 P.2d 310 cert. de­
nied sub Springs Countynom. Hot CountySch. Dist. No. 1 v. Washakie
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c.
obligationThe crux of the Commonwealth’s lies in itsduty

its been the courtsto educate all of children. As has done by
States,of guide-of some our sister we shall articulate broad

lines and that the fulfil its dutyassume Commonwealth will
to the constitutional violations that we have identi-remedy

The set the of Ken-guidelinesfied. forth Courtby Supreme
our view matter consistentreflect of the and aretucky fairly

inwith the found decisions.judicial pronouncements other
following“at leastAn educated child must the sevenpossess

sufficient oral and written communication(i)capabilities:
to in a rapidlyskills to enable students function andcomplex

economic,civilization; (ii) ofchanging knowledgesufficient
social, make in-and to enable students tosystemspolitical

choices; understanding(iii) governmentalformed sufficient of
to understand the issues thatto enable the studentprocesses

state, nation;and sufficientcommunity, (iv)affect his or her
herand of his or mental andself-knowledge knowledge phys-

wellness; in the arts to enable(v) groundingical sufficient
her and historicaleach student to his or culturalappreciate

for advancedsufficient orheritage; (vi) training preparation
en-so as totraining in either academic or vocational fields

life intelligently;each choose workable child to and pursue
or skills to(vii) level of academic vocationaland sufficient

with theirfavorablyenable school students topublic compete
states, jobin academics or in thesurroundingincounterparts

1, (1980). we do a com-824 While not undertakeSch. Dist. No. 449 U.S.
cases, relied onnote that several decisionsprehensive of these wereview

See, e.g.,explicit ours.language historyand less thanconstitutional
Robinson, Rose, supra.supra;

have their educa-Supreme upheldthatFor decisions of State Courts
see, v. Hol-challenges, e.g.,systems against constitutionaltional Shofstall

Educ.,lins, 271(1973); Bd. 219 Kan.Knowles v. State110 Ariz. 88 of
Educ., (1983);County 295 Md. 597(1976); v. Somerset Bd.Hornbeck of

Educ.,Green, (1973); LevittownBoardv. 390 Mich. 389Milliken of
dismissed,(1982),Nyquist, appeal27v. 57 N.Y.2dFree Dist.Union Sch.

1138, City Dist.(1983); Educ. the Sch.Board459 U.S. 1139 ofofof
Casey,Walter, (1979); v. 484 Pa.St. Danson58 Ohio 2d 368Cincinnati v.

Grover, (1989).2d 469(1979); v. 148 Wis.415 Kukor
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Educ., Inc.,market.” Rose v. 790 S.W.2dCouncil Betterfor
186, 1989).92212 (Ky.

guidelinesThese accord with our Constitution’s emphasis
on educating our children to become free oncitizens whom
the itsmayCommonwealth to meet needs and to furtherrely

Mann,its interests. As Horace the first of thesecretary
Education,ofBoard stated “Inmany years ago: regard to

—law, is,thisapplicationthe of of natural thatprinciple in
to ofregard all,the extent the education to be forprovided

—at the somepublic differences ofexpense, opinion may
exist,fairly under different organizations; but underpolitical

our republican government, it seems clear that the minimum
of this education can never be than isless such as sufficient
to each citizen for the civil andqualify social duties he will

precise remedy92The of the prescribed bynature the courts of our sister
systemsStates that have declared their educational unconstitutional varied

presentedwith the facts provisions.and the relevant constitutional Ulti­
however,mately, defining specificsthese courts left ofthe task the of their

systems legislativeState’s educational to their and administrative bodies.
example, Supreme WashingtonFor the Court specific portionsof declared

fundingof that State’s education andscheme unconstitutional went on to
guidelinesdeclare broad respectwith the natureto of the State’s constitu­

Nonetheless,duty Washingtontional to educate children. the court made
legislativeclear that the responsibility givebranch had the to “define and

1,substantive content” supra.to education. See Seattle Sch. Dist. No.
Similarly, the Supreme Court of Texas held that that State’s Constitution
“does not allow property-richconcentrations of resources in school districts

taxingare taxing highthat low when districtsproperty-poor that are can­
generatenot sufficient revenues to meet even minimum standards edu­[of

.... substantially equalmust have access to similarcation] [Districts
per pupilrevenues Edgewood Indep.at similar levels of effort.”tax Sch.

Dist., supra spite holding,relatively specificat 397. In of this the Texas
legislaturecourt declared that it did not specifics“instruct the as to the of

legislation enact; legis­the it norshould do we order it to raise taxes. The
primaryhas responsibilitylature to howdecide best to achieve an efficient

system. onlyWe decide the thenature of mandate andconstitutional
whether that has beenmandate met.” Id. at 399.

courts, todayAs did these we have declared the of thenature Common-
dutywealth’s to itseducate children. We have concluded the current state

of affairs falls short the presumeof constitutional mandate. We shall at
timethis that the responsibility respectCommonwealth will fulfil its with

defining specificsto the and appropriate providethe means to the constitu-
tionally-required education.
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to as teaches thedischarge;—be called such an education
health;of forlaws as thegreat bodily qualifiesindividual the

duties;of for the civilindispensablefulfilment as isparental
of or a is for the voterjuror;functions a witness as necessary

affairs; isin national and asmunicipal finally, requi-in and
for the and of all thosedischargesite faithful conscientious

which inheritor of a of theduties devolve theupon portion
The Massachusettssovereignty greatof this republic.” Sys-

of Schools: Tenth Annual of the Mas-tem Common Report
(1849).sachusetts Board of Education 17

of the which the ConstitutiondutyThe content to educate
togetheron the Commonwealth will evolvenecessarilyplaces

Constitution, clause,and educationwith our Our itssociety.
be “in with the demands ofmust accordanceinterpreted

will ofdanger becomingmodern or it be in constantsociety
fact,and, itsmay original meaning.”in even loseatrophied

476,State, 90 2d 516Seattle Sch. Dist. No.1 v. Wash.
of con­Justice Holmes this(1978). aptly captured principle

stitutional jurisprudence:

words also are a con-“[Wjhen we are with thatdealing
States,act, ofstituent like the Constitution the United

into life a beingwe realize that have calledtheymust
of could not have been foreseenthe whichdevelopment

It wasgifted begetters.the most of itscompletely by
hadto or to that cre-enough hope theyfor them realize

it a and has costated an has takenorganism; century
and blood to thatprovetheir successors much sweat

must bea nation. The case before us con-they created
whole and notlightsidered in the of our experience

a hundred years ago.”that of what was saidmerely in

416,Holland, 443 (1920).v. 252Missouri U.S.
Thus, Legislaturesthe and themagistrateswe leave it to

inthe task which facetheydefine the nature ofto precise
to our children to-educatefulfilling dutytheir constitutional

inand the future.day,
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These cases are remanded to the court forcounty ofentry

a judgment declaring II, 5,that the provisions of Part c.
2, of the Massachusetts Constitution animpose enforcea-§

ble on theduty magistrates and Legislatures of this Com-
monwealth to education inprovide the public schools for the

enrolled,children there whether be rich orthey andpoor
without toregard the fiscal of thecapacity or dis-community
trict in which such children live. It shall be declared also that
the constitutional isduty not being fulfilledcurrently theby
Commonwealth. Additionally, while local governments may
be inrequired, part, schools,to support public it is the re-

ofsponsibility the Commonwealth to take such assteps may
be inrequired each instance toeffectively devise a andplan
sources of funds sufficient to meet the constitutional man-
date. No present enactmentstatutory is to be declared un-
constitutional, but the single justice in his or hermay, discre-
tion, retain jurisdiction whether,to determine within a

time,reasonable appropriate legislative action has been
taken.

So ordered.

O’Connor, J. in(concurring andpart dissenting in part).
agreeI with the court that “the Commonwealth has a duty

to children,anprovide education for all its rich and inpoor,
every and towncity of the Commonwealth at the public

level,school and that this isduty designed not to serveonly
the children, but,interests of the more tofundamentally, pre-
pare them to as freeparticipate citizens of a free State to
meet the needs and interests of a republican government,

thenamely Commonwealth of Massachusetts” in(emphasis
original). Ante at I606. also that anagree educational pro-
gram that is reasonably calculated to theprovide children of
the Commonwealth with the capabilities set forth in the Su-
preme Court of Kentucky’s guidelines (Rose v. Council for

Educ., Inc., 186,Better 790 S.W.2d 212 1989]), would[Ky.
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I do notmandate. Ante at 618-619.the constitutionalsatisfy
however, that the Com-that the record establishesagree,

to education in keepingmonwealth has failed provide public
Therefore, I do not that theagreethose guidelines.with

have violated thehave that the defendantsplaintiffs proved
entitlement to an education.constitutionalplaintiffs’

that children in the Common-In of its conclusionsupport
communities or of communitieswealth’s less affluent parts

constitu-the education to which arereceiving theyare not
entitled, look no furtherthe court states that it “needtionally

Anteand the recordstipulations appendix.”than the parties’
re-to on a 1991relyat 614. the court appearsSpecifically,

Education, 552, 1991 ofreportof ante at aof the Boardport
Education, ante atAlliance forthe Massachusetts Business

553, former CommissionerRaynolds,the affidavit of Harold
Finn,Education, directorof Peter executiveof the affidavit

Association of School Superintendents,of the Massachusetts
Bacon, of theformer presidentthe affidavit of Rosanneand

Association, at 553. In addi-Teachers anteMassachusetts
tion, court relies on the parties’ stipulationit that theappears

of four of the plain-of the superintendents“to the opinions
and' affidavitsAnte at 615-616. The reportstiffs’ districts.”

filedjointin a appendixthe court are containedbyidentified
indi-the of variousset forththey opinionsthe andby parties

ofthe 1991 Boardthe court notes thatviduals. For example,
on Distressed Schoolthe CommitteeEducation ofReport

Reform, of emergencyof a “statespeaksSchoolandSystems
thatand statesfinancial support,”due to grossly inadequate

. . . withchildrenwarehouse“[cjertain simplyclassrooms
Ante at 615. Thebeingeducation provided.”no effective

Jr.,of Harold Raynolds,the affidavitscourt also topoints
education inaffiants’ view thatFinn theand Peter expressing

is inadequate.communitiesmany poor
established thathaveplaintiffswhether thedecidingIn

violated, it is criticallybeenhaverightstheir constitutional
incontainedthe(1) opinionsthatto understandimportant
todo not purportaffidavitsandreportsthe aforementioned

{Rose,Kentucky guidelinesCourt ofSupremetheemploy
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other of ade-supra) or articulable standards educationalany
and the have not to the ofquacy, (2) parties truthstipulated

inassertion or to the of stated theany validity opinionany
and affidavits. The mere inclusion of those documentsreports

in a nothing.filed establishesjointly appendix
affidavits,In to the andreportsaddition aforementioned

the court focuses on the of ofopinions four superintendents
schools. at that partiesAnte 615-616. The court states “[t]he
have to the of of fourstipulated theopinions superintendents

districts,of the which indescribe some detail theplaintiffs’
Commonwealth’s failure to educate the children in those dis-
tricts.” atAnte 615. The court’s sets forth relevantopinion
portions of those The tenor of theopinions. superintendents’

isopinions fairly illustrated the stated views ofby the super-
intendent of the Brockton public schools that “the Brockton
Public areSchools unable to provide programs,the services
and that are thepersonnel necessary to meet needs of its stu-
dents,” and “Brockton is not teaching its studentsadequately
to read.” Ante at 616. as itJust is to understandimportant
that the haveparties stipulatednot to the merit or ofvalidity
the inopinions expressed the and affidavits includedreports
in that,the joint it is also to understandappendix, important
although the the ofparties “have to thestipulated opinions
superintendents districts,”of four theof as theplaintiffs’

615,court ante at sosays, they have done in the senseonly
that agreedhave thethey that stated are indeed theopinions
four and thesuperintendents’ superintendents areopinions

render Thecompetent to them. have not toparties stipulated
the merit or correctness of the On the inopinions. contrary, a

thesupplemental stipulation, haveparties agreedexpressly
that “there is no amongconsensus education as toexperts

Therefore,what anconstitutes education.” whetheradequate
orstanding alone in with affida-conjunction reportsthe and

court,vits the thebydiscussed dosuperintendents’ opinions
not anyestablish constitutional violations.

The court states: “The have that stu-parties stipulated
dents in the are fewerdistricts offeredplaintiffs’ ‘significantly
educational lower than’opportunities and educational quality
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Brookline, Concord,students in the districts of‘comparison’
inThe outline deficienciesWellesley. stipulations specificand

classes;schools, such as: reductions inlargethe plaintiffs’
staff; subjects including reading,of basicinadequate teaching

science, studies, mathematics, andwriting, computers,social
areas; libraries; to and retainother attractneglected inability

teachers; lack of teacher lack of curric-high training;quality
administra-funding;ulum lack ofdevelopment; predictable

reductions; Anteguidance counseling.”and inadequatetive
is intended to that thesay partiesat 616-617. If that passage

schools,that, subjectsin the basicagreed plaintiffs’have
mathematics,science, studies,socialreading, writing,such as

the intaught, teachingare or thatand others “inadequately”
does not with the Court ofSupremethose subjects comply

standards,similar I disa-orKentucky guidelines respectfully
The have not to thosestipulatedwith the court.gree parties

established, and it is of noThose facts have not beenfacts.
that more educationalsignificance opportuni-constitutional

communities than in ones.poorties are inprovided wealthy
Therefore, court insofar as it de-joinI am to theunwilling

have failedor the Commonwealthclares that the defendants
obligations.to fulfil their constitutional


